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On November 27,2012, the case of The City of Morgantown vs. Comorosky was tried in 
the City's municipal court, with the Honorable Judge Todd Johnson presiding. This case 
involved a charge of malicious burning that occurred during the riots following the WVU vs. 
Texas Tech football game. Following testimony, the defendant prevailed in the case and the 
charge was dismissed. The reason for the dismissal was verbiage within the code itself. The first 
line of the code states "No person shall willfully and maliciously burn or assist in the burning of 
any materials, property of their own, or property belonging to another on any public street, 
private street, right- of-way, alley, sidewalk, public or private driveway, or public or private 
parking lot. " The term willfully and maliciously were picked apart and it was determined that 
both facts had to be present for the charge to be valid. The judge ruled against the City because 
it was not proven that the defendant was malicious in his setting of the fire. 

While I prefer not to comment with the decision that was handed down, I do see where 
this issue could become a problem in future trials where this defense is utilized. To prevent the 
intent of the code from being undermined and risk the chance that the ordinance may become 
useless, I recommend a verbiage change to the code. By replacing the term willfully and 
maliciously with willfully and/or maliciously, the intent of the code would be restored and would 
not require an individual to fulfill both parts of this terminology before they were in violation of 
the ordinance. 

Additionally, I recommend we reconsider increasing the fine for this offense from $1000 
to $2000 as requested earlier this year. This amount is consistent with the maximum fine 
associated with Article 3 of the Fire Prevention and Control Act §29-3-16a. Smoke detectors 
in one- and two-family dwellings; carbon monoxide detectors in residential units; penalty. 

Subsection (k) of this code reads, "any person who violates any provision of this section 
is guilty ofa misdemeanor and, upon conviction thereoffor afirstoffense, shall be fined $250. 
For a second offense, the person is guilty of a misdemeanor and, upon conviction thereof shall 
be fined $750. For a third and subsequent offenses, the person is guilty of a misdemeanor and, 
upon conviction thereof shall be fined $2000. " This would put more teeth into the ordinance 
and would hopefully deter individuals from participating in this illegal behavior. 

To change this ordinance, city council would be required to perform the following: 

1) Introduce a resolution adopting the new code as written. Include the term "pending West 
Virginia State Fire Commission Approval" to the end of the code. 

2) Once adopted by council, we will need to approach the West Virginia State Fire 
Commission for their approval of the change. 

3) Following approval from the State Fire Commission, the code can then be enforced. 



Our current code as adopted is as follows: 

1512.05 MALICIOUS BURNING. 

No person shall willfully and maliciously burn or assist in the burning of any materials, 
property of their own, or property belonging to another on any public street, private street, right­
of-way, alley, sidewalk, public or private driveway, or public or private parking lot. Materials 
subject to this section include but are not limited to: furniture, rubbish, debris, garbage, 
dumpsters, garbage receptacles, construction material, or brush. Persons found guilty of 
malicious burning shall be subject to a mandatory $1000.00 [me. Persons found guilty may be 
ordered to reimburse the City of Morgantown for the costs expended by its Fire Department to 
control, extinguish and suppress the malicious fire as determined by the established billing rate 
for services and equipment rendered by the Fire Department. 

(Ord. 09-18. Passed 5-19-08.) 

The proposed change will read as follows: 

1512.05 MALICIOUS BURNING. 

1512.05 MALICIOUS BURNING 
No person shall willfully and / or maliciously burn or assist in the burning of any materials, 

property of their own, or property belonging to another on any public street, private street, right­
of-way, alley, sidewalk, public or private driveway, or public or private parking lot. Materials 
subject to this section include but are not limited to: furniture, rubbish, debris, garbage, 
dumpsters, garbage receptacles, construction material, or brush. Persons found guilty of 
malicious burning shall be subject to a maRdatoFY $1000.00 fiRe. fme of not less than one 
thousand dollars ($1,000.00) nor .more than two thousand dollars ($2,000.00). Persons 
found guilty may be ordered to reimburse the City of Morgantown for the costs expended by its 
Fire Department to control, extinguish and suppress the malicious fire as determined by the 
established billing rate for services and equipment rendered by the Fire Department. 

(Ord.09-18. Passed 5-19-08.) 

I have consulted with members of the West Virginia State Fire Commission and the 
attorney general's staff that assists the commission with legal issues. The feedback I received for 
this change was positive, and I do not believe there will be an issue over this change at that level. 
The State Fire Commission meets every other month. If this resolution is passed by council 
during the months of December and January, we could have the issue brought before the State 
Fire Commission during their February meeting. This would effectively allow us to implement it 
in time for the spring basketball tournaments. Regardless, this change would close the loophole 
that exists and help toughen the code to fulfill its original intent. If you have any questions, or 
require further explanation, please feel free to contact me. 
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