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MORGANTOWN BOARD OF ZONING APPEALS 

February 15, 2016 
6:30 PM 

Council Chambers 

Page 1 of 1 

Leanne Cardoso, Chair 

Bill Burton, Vice-Chair 

Linda Herbst 

George Papandreas 

Jim Shaffer 

 

 

Development Services  

Christopher Fletcher, AICP 
Director 

 

Planning Division  

389 Spruce Street 
Morgantown, WV 26505 

304.284.7431 
 

 

AG E N D A 

I. CALL TO ORDER AND ROLL CALL 

II. MATTERS OF BUSINESS: None 

III. UNFINISHED BUSINESS:  None 

IV. NEW BUSINESS: 

A. BA16-01 / Giuliani / 1303 University Avenue:  Request by Samuel H. 
Simon, on behalf of James Giuliani, for an Administrative Appeal relating to 
Standard at Morgantown, LLC / 1303 University Avenue; Tax Map 26A, 
Parcels 6-15; B-4, General Business District. 

V. ANNOUNCEMENTS 

VI. ADJOURNMENT 

If you need an accommodation, please contact us at 304-284-7431. 
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S T A F F  R E P O R T  

CASE NO: BA16-01 / Giuliani / 1303 University Avenue 

REQUEST and LOCATION: 

Request by Samuel H. Simon, on behalf of James Giuliani, for Administrative Appeal 
related to Case No. S15-09-III, in which the Planning Commission will consider a proposed 
site plan for development of 1303 University Avenue.  The applicant includes allegations 
related to Case No. V15-68, V15-69, V15-70, V15-71, in which the Board of Zoning 
Appeals (“BZA”) will consider requests for variance relief related to the same location.  
Neither body has issued a decision on the matters it is charged to enforce, and the 
requests for variance relief has not yet been presented to the BZA. 

INTRODUCTION: 

The applicant requests an Administrative Appeal to review three reports or memoranda 
submitted to bodies charged with enforcement of the zoning ordinance:  (1) a staff report 
to the Planning Commission dated December 10, 2015; (2) a staff report to the Board of 
Zoning Appeals dated December 16, 2015; and (3) a memorandum to the Planning 
Commission dated December 10, 2015.  The reports to the Planning Commission were 
submitted for the Commission’s consideration when the Commission decides whether to 
approve a Type III site plan review.  The report to the BZA was submitted for the Board’s 
consideration when deciding whether the Board will grant variance relief. 

The BZA may only consider Administrative Appeals from decisions made by the body or 
official charged with enforcement of the zoning ordinance.  The reports are not decisions 
by the body charged with enforcement of the zoning ordinance.  The bodies enforcing the 
zoning ordinance for the development at 1303 University Avenue are the Planning 
Commission, for site plan review, and the Board of Zoning Appeals, for variance relief.  
Neither body has issued a decision. 

The BZA does not have jurisdiction to hear this Administrative Appeal, and accordingly it 
should deny the applicant’s request.  In addition, the BZA is required to consider the 
request for variance relief in the first instance – not as an Administrative Appeal – and it 
should prohibit any discussion of the merits of variance relief in this proceeding to avoid 
any prejudice to its future decision on the variance requests. 

DISCUSSION: 

I. The BZA has no jurisdiction to hear Administrative Appeals of the reports. 

The first issue the BZA must determine is whether it has the power to consider an 
Administrative Appeal in this case, where the applicant has requested appeal of staff 
reports but the decisions enforcing the zoning ordinance have not been made.  In fact, the 
decisions will be made by the Planning Commission and the BZA itself.  As discussed 
below, administrative appeals are only available from decisions enforcing the zoning 
ordinance.  This application for appeal is premature and should be denied. 

BZA SPECIAL MEETING PACKET Page 11 of 168 01/15/2016



MORGANTOWN BOARD OF ZONING APPEALS 

February 15, 2016 
7:00 p.m. 

Council Chambers 

Page 2 of 4 

Board Members: 

Leanne Cardoso, Chair 

Bill Burton, Vice-Chair 

Linda Herbst 

George Papandreas 

Jim Shaffer 

 

Development Services  

Christopher Fletcher, AICP 
Director 

 

Planning Division  

389 Spruce Street 
Morgantown, WV 26505 

304.284.7431 
 

 

The BZA’s power to hear administrative appeals is granted by West Virginia Code and 
codified in the Morgantown City Code.  W. Va. Code §§ 8A-8-9(1), -10; City Code § 
1383.01.  West Virginia Code grants BZA the following power to hear appeals: 

A board of zoning appeals has the following powers and duties: 

(1) Hear, review and determine appeals from an order, requirement, decision or 
determination made by an administrative official or board charged with the 
enforcement of a zoning ordinance or rule and regulation adopted pursuant thereto[.] 

W. Va. Code § 8A-8-9(1).  Appeals may only be heard from a decision by a person or 
body charged with the enforcement of the zoning ordinance.  West Virginia Code restates 
this rule when providing the appeal procedures for the BZA: 

An appeal from any order, requirement, decision or determination made by an 
administrative official or board charged with the enforcement of a zoning ordinance, 
or rule and regulation adopted pursuant to a zoning ordinance, shall be filed with the board 
of zoning appeals. 

W. Va. Code § 8A-8-10 (emphasis supplied).  The BZA only has the specific powers 
granted to it by statute, and that specific jurisdiction for administrative appeals is 
incorporated in Morgantown City Code: 

The Board of Zoning Appeals shall hear and determine appeals from any order, 
requirement, decision or determination made by an administrative official, board, or staff 
member charged with the enforcement of this Zoning Ordinance. 

City Code § 1383.01.  These laws establish that administrative appeals are only available 
following a decision enforcing the zoning ordinance. 

In this case, the Planning Commission will make a decision whether to approve or deny 
the site plan.  City Code § 1385.08.  The Board of Zoning Appeals will decide whether to 
grant variance relief.  City Code § 1381.01.  Neither body has made its decision yet.  The 
BZA has not even been presented with the application for variance relief.  Because no 
decision has been made, there is no jurisdiction for an administrative appeal. 

The applicant’s proper forum to raise the arguments in his appeal are the public 
participation options available before the bodies charged with enforcement of the zoning 
ordinance for this proposed project.  While the BZA cannot usurp the Planning 
Commission’s authority to make a decision on site plan review, it is even more important 
that the BZA not consider an appeal related to a request for variance relief.  The BZA has 
a statutory duty to make factual findings and grant or deny variance relief upon initial 
application.  W. Va. Code § 8A-7-11.  As discussed below, a hearing considering whether 
the four factors that mandate variance relief are met is required.  An administrative appeal 
cannot substitute for that hearing, and consideration of argument about variance 
conditions in this appeal may subject the BZA’s ultimate determination to appeal.  The 
BZA cannot hear an appeal of the matter it has yet to decide; any review of the variance 
decision would have to be presented to Circuit Court. 

For the reasons stated, there is no jurisdiction to hear an administrative appeal of staff 
reports when the zoning decisions will be made by the Planning Commission and Board 
of Zoning appeals.  In addition, the Board should avoid interfering with the process granted 

BZA SPECIAL MEETING PACKET Page 12 of 168 01/15/2016



MORGANTOWN BOARD OF ZONING APPEALS 

February 15, 2016 
7:00 p.m. 

Council Chambers 

Page 3 of 4 

Board Members: 

Leanne Cardoso, Chair 

Bill Burton, Vice-Chair 

Linda Herbst 

George Papandreas 

Jim Shaffer 

 

Development Services  

Christopher Fletcher, AICP 
Director 

 

Planning Division  

389 Spruce Street 
Morgantown, WV 26505 

304.284.7431 
 

 

to applicants for variance relief by considering variance arguments in this appeal.  The 
City requests that the BZA deny the applicant’s request for administrative appeal for lack 
of jurisdiction and preclude any discussion of the factors determining whether variance 
relief is warranted to avoid any interference with the BZA’s variance review process. 

II. The applicant’s requests for review of variance matters fail to state a ground 
for relief. 

The application for appeal focuses mainly on variance relief – after introductory matters 
the stated grounds for appeal from pages 5-13 are directed to variances.  A decision on 
variance relief must be made by the BZA upon a specific request for variance; it cannot 
be made through administrative appeal of a preliminary report submitted for the BZA’s 
consideration.  Standards for variance relief are specifically provided by West Virginia 
Code, as follows: 

(1) Will not adversely affect the public health, safety or welfare, or the rights of 
adjacent property owners or residents; 

(2) Arises from special conditions or attributes which pertain to the property for 
which a variance is sought and which were not created by the person seeking 
the variance; 

(3) Would eliminate an unnecessary hardship and permit a reasonable use of the 
land; and 

(4) Will allow the intent of the zoning ordinance to be observed and substantial 
justice done. 

W. Va. Code § 8A-7-11(b).  The BZA has the power and the duty to “[a]uthorize, upon 
appeal in specific cases, a variance to the zoning ordinance.”  W. Va. Code § 8A-8-9.  The 
BZA has neither the power nor the duty to consider appeals of variance requests.  See W. 
Va. Code § 8A-9-1; Wolfe v. Forbes, 159 W. Va. 34, 217 S.E.2d 899 (1975) (BZA may not 
grant rehearing on same facts).  Accordingly, the BZA should deny all of the applicant’s 
requests for relief on variance decisions and confine its consideration of variance relief to 
its proceedings established to consider variance applications. 

III. The applicant’s remaining requests for relief are premature or not based on 
the zoning code. 

In addition to the variance issues, the applicant seeks relief on four grounds (stated on 
pages 13 to 21 of the appeal).  The BZA does not have jurisdiction to grant an 
Administrative Appeal in this instance, and these miscellaneous requests do not state any 
ground for relief.  One request relates to building height measurement, which will be 
determined by the Planning Commission when it issues a decision enforcing the zoning 
ordinance.  The other requests relate to the Building Code, the Fire Code, and the 
practicality of constructing a building.  None of these Codes or issues is within the 
jurisdiction of the Planning Commission or BZA, even if an appeal were proper at this time.  
W. Va. Code § 8A-8-9(1); City Code § 1385.12(B).  Accordingly, the BZA should deny the 
request for administrative appeal and deny any relief on these grounds. 
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CONCLUSION: 

For the reasons stated, the City respectfully requests that the Board of Zoning Appeals 
decline the applicant’s request for an Administrative Appeal because there has been no 
decision enforcing the zoning ordinance that triggers jurisdiction for such an appeal.  In 
addition, the City requests that the Board preclude any discussion of the propriety of 
variance relief in this matter to avoid interfering with the established process for 
considering variance requests.  Finally, the City requests that the Board adopt this Staff 
Report as its written findings and conclusions relative to the applicant’s request for 
Administrative Appeal. 
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