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AGENDA 
MORGANTOWN CITY COUNCIL 

REGULAR MEETING 
May 7, 2013 

7:00 p.m. 
 
1. CALL TO ORDER 

 
2. ROLL CALL BY CITY CLERK  
 
3. PLEDGE TO THE FLAG 
 
4. APPROVAL OF MINUTES:    Regular Meeting – April 16, 2013 
                 
5. CORRESPONDENCE: 
 

A. LEED CERTIFICATION OF THE NORTH SIDE FIRE STATION 
 

B. COMPREHENSIVE PLAN PRESENTATION 
 
6. UNFINISHED BUSINESS: 

 
A. BOARDS AND COMMISSIONS 

 
7. PUBLIC PORTION WHICH SHALL BE SUBJECT TO RULES ESTABLISHED BY 
 COUNCIL AND ADOPTED BY RESOLUTION 
 
8. SPECIAL COMMITTEE REPORTS 
 
9. NEW BUSINESS: 
 

A. Consideration of APPROVAL of FIRST READING of AN ORDINANCE 
PROVIDING FOR THE ANNEXATION OF 5 ACRES ADDITIONAL 
TERRITORY, COMMONLY KNOWN AS MILEGROUND ARMORY SITE, 
INTO THE CITY OF MORGANTOWN PURSUANT TO SECTION 8-6-4 OF 
THE WEST VIRGINIA CODE. 

 



B. Consideration of APPROVAL of FIRST READING of AN ORDINANCE AND 
RESOLUTION WHICH WOULD AUTHORIZE AND DIRECT THE 
MODIFICATION OF CERTAIN TERMS OF THE CITY’S OUTSTANDING 
TAX INCREMENT REVENUE BONDS (FALLING RUN PROJECT NO. 1) 
SERIES 2007A AND APPROVE THE FORMS OF CERTAIN DOCUMENTS 
IN CONNECTION WITH SUCH MODIFICATIONS. 

 
C. Consideration of APPROVAL of A RESOLUTION APPROVING AND 

AUTHORIZING TO SUBMIT TO THE U.S. DEPARTMENT OF HOUSING 
AND URBAN DEVELOPMENT (HUD) THE 2013 COMMUNITY 
DEVELOPMENT BLOCK GRANT ACTION PLAN. 

 
D. Consideration of APPROVAL of A RESOLUTION APPROVING AND 

AUTHORIZING A GRANT TO FUND THE MORGANTOWN WALNUT 
STREET STREETSCAPE 2012 TRANSPORTATION ENHANCEMENT 
PROGRAM PROJECT. 

 
10. CITY MANAGER’S REPORT: 

 
NEW BUSINESS: 
 
1. ELEVATOR MAINTENANCE CONTRACT 
 
INFORMATION: 
 
2. MON POWER METER SCHEDULE CHANGE 

 
3. 6-MONTH GOALS 
 

11.      REPORT FROM CITY CLERK 
  
12. REPORT FROM CITY ATTORNEY 
 
13. REPORT FROM COUNCIL MEMBERS 
 
14. EXECUTIVE SESSION:  Pursuant to WV State Code Section 6-9A-4(b)-2(A)  
 in order to discuss personnel matters.  
 
15. ADJOURNMENT       

    
*If you need an accommodation contact us at 284-7439* 



REGULAR MEETING, APRIL 16,2013: The regular meeting of the Common Council of the City of 
Morgantown was held in the Council Chambers of City Hall on Tuesday, April 16, 2013 at 7:00P.M. 

PRESENT: Interim City Manager Jeff Mikorski, City Attorney Steve Fanok, City Clerk Linda Little, Mayor 
Jim Manilla and Council Members: Ron Bane, Wes Nugent, Jenny Selin, Marti Shamberger, Bill Byrne and 
Linda Herbst. 

APPROVAL OF MINUTES: The minutes of the Regular Meeting of April 2, 2013, and the Special Meeting 
of April 2, 2013, were approved as printed. 

CORRESPONDENCE: City Clerk administered the oath of office promoting Brian Jones to Lieutenant, his 
wife then officially pinned him as Chief Caravasos announced the achievement of his promotion. 

PUBLIC HEARING - AN ORDINANCE BY THE CITY OF MORGANTOWN WlDCR AMENDS 
THE EFFECTIVE DATE OF AN ORDINANCE PREVIOUSLY ADOPTED BY IT ON FEBRUARY 
19,2013, ADDRESSING SECTION 1512.05 OF ITS FIRE PREVENTION CODE AND MALICIOUS 
BURNING: 

There being no appearances, Mayor Manilla declared the Public Hearing closed. 

UNFINISHED BUSINESS: 

AN ORDINANCE AMENDING A PREVIOUS ORDINANCE ADDRESSING MALICIOUS 
BURNING: The below entitled Ordinance was presented for second reading: 

AN ORDINANCE BY TIIE CITY OF MORGANTOWN WHICH AMENDS THE EFFECTIVE 
DATE OF AN ORDINANCE PREVIOUSLY ADOPTED BY IT ON FEBRUARY 19,2013, ADDRESSING 
SECTION 1512.05 OF ITS FIRE PREVENTION CODE AND MALICIOUS BURNING. 

Motion by Bane, second by Byrne, to adopt the above entitled Ordinance. After explanation from the 
City Manager, motion carried 7-0. 

BOARDS AND COMMISSIONS: Pat Esposito was reappointed to the Building Code Appeals Board by 
acclamation. Katy Moran was also appointed by acclamation to serve as the City Representative on the Mon 
River Trail Conservancy Board. Charlie Chico was reappointed by acclamation to serve on the Police Civil 
Service Commission. On the Sister Cities Commission Helene Friedberg was appointed by acclamation for a 
one-year expired term and Jeff Ryan will replace John Gaddis, serving the remainder of his un-expired term 
beginning on May 31, 2013. Council also reappointed by acclamation Paul Steel as the second ward member 
of the Traffic Commission. 

PUBLIC PORTION: 

Mayor Manilla, recognized the WVU Students in attendance from Political Science class 220. 

Molly Kurtz & P J Ratcliffe addressed their concerns of pan handling and soliciting to the Council, 
noting that it affects the safety of the WVU Students. 

Randy Jones, WVU SGA Liaison, invited everyone to attend the Morgantown Community Think 
Tank Event in the Mountain Lair on April 19, 2013 at 7:00 p.m. 
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Nancy Ganz, 1276 Colonial Drive, thanked Marchetta Maupin for planting trees in Sun crest at 
Burroughs Run for Arbor Day and stated she was disappointed that a Resolution had not been moved forward 
to the Regular Meeting. She also pointed out that at the last regular meeting when Mr. George Papandreas 
spoke during the public portion; his comments exceeded the allotted four minute time frame. 

Guy Panrell, 763 South Hills Drive, made various remarks about Elections and candidate behavior. 

There being no other appearances, Mayor Manilla declared the public portion closed. 

SPECIAL COMMITTEE REPORTS: None 

NEW BUSINESS: 

RATES OF LEVY LAID BY THE CITY OF MORGANTOWN AND APPROVED BY THE 
STATE AUDITOR FOR THE FISCAL YEAR BEGINNING JULY 1.2013 IN ACCORDANCE WITH 
CHAPTER 11 ARTICLE 8 OF THE WEST VIRGINIA CODE: 

Council by acclamation suspended the rules to allow explanation from Finance Director J.R. 
Sabatelli. After Council's questions were addressed, motion by Bane, second by Selin, to approve the Levy 
Order Rate Sheet and its submittal to the State Auditor. Motion carried 7-0. 

SELECTION OF CITY MANAGER: 

After discussion, motion by Bane, second by Selin, to appoint Interim City Manager, JeffMikorski as 
City Manager. Council amended the motion by adding that discussion of the City Manager's position will be 
detailed at a later date. Motion carried as amended 7-0. 

CITY MANAGERS REPORT: 

NEW BUSINESS: 

1. Bid Results for Fifth Phase of High Street Streetscape Improvement Project. 

After discussion, motion by Bane, second by Selin, to award the bid to A. Merante Contracting Inc. 
for $399,620.73. Motion carried 7-0. 

2. Letter to Army Corps of Engineers for Creek Mitigation due to Airport Access Road Project. 

After explanation, from City Manager Jeff Mikorski and City Attorney Steve Fanok on 
responsibilities regarding the Airport Access Road Project. After discussion from Council, motion by Bane, 
second by Byrne, to approve agreement. Motion carried 7-0. 

Mr. Mikorski then addressed the reports of pan handling, stating that he will consult with the Police 
Department to help resolve the issue. 

City Attorney Steve Fanok reminded citizens that the City of Morgantown has a law addressing pan 
handling and urged citizens to dial 911 if they feel the solicitation is aggressive. 
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REPORT FROM CITY CLERK: City Clerk, Linda Little reported that residents still have time to get 
Absentee Ballots, that April 9th is the last day to register to vote for the April 30, 2013 Election. She also 
noted that Early Voting starts on April 16, 2013, and that Poll Workers are needed to work the Election. 

REPORT FROM CITY ATTORNEY: No Report. 

REPORT FROM COUNCIL MEMBERS: 

Councilor Bane: 

Councilor Nugent: 

Councilor Selin: 

Councilor Shamberger: 

Councilor Byrne: 

Councilor Herbst: 

Councilor Bane made a point of reference that if Council kept track 
of everyone that went over their 4 minutes during the Public 
Portion it would be a lot of people. Councilor Bane stated we try 
our best and try to keep the Public Portion under control. He also 
asked everyone to pray for those affected by the Boston Marathon 
Bombing. Councilor Bane commented that the aggressive Pan 
Handling is a work in progress and is an issue that will be 
addressed by the City Administration. 

Councilor Nugent reported that the Wiles Hill Highland Park 
Neighborhood Meeting will be in May so that everyone can attend 
the League of Women's Candidate Forum. 

Councilor Selin also announced the League of Women's Candidate 
Forum, Wednesday evening at 7pm at Suncrest Methodist Church. 
She congratulated Jeff Mikorski in being the new City Manager 
and considered it a new beginning. She requested that even though 
it is not required, Council use an application and open hiring 
process in the future. 

Councilor Shamberger also congratulated Jeff Mikorski on being 
the new City Manager. She noted that the Power of Change 
initiative was developed to allow the United Way direct access to 
donated monies in order to help the homeless. She also noted that 
new lighting was added at the Met Theatre. 

Councilor Byrne noted that since Home Rule has passed the 
Legislature it is time for us to put in a proposal, suggesting that the 
City should take a comprehensive look at Rental Housing. He also 
congratulated Mr. Mikorski adding that the City Manager must do 
his job and Council should not micro-manage him. He noted that 
Dan Boroff and Terrence Moore were good managers, stating that 
Mr. Mikorski is next, and wished him the best. 

Councilor Herbst congratulated Mr. Mikorski on his appointment. 
He commented that Home Rule is a good thing but we must 
educate the public what it is about, so they will understand what we 
are doing. Councilor Herbst mentioned her concern about Election 
signs being taken and citizens being intimidated during the 
Election. 
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Mayor Manilla: Mayor Manilla also congratulated Mr. Mikorski on being appointed 
the City Manager. He also stated that in reference to George 
Papandreas going over 4 minutes during the Public Portion at the 
last Regular Meeting he apologizes. He mentioned that he has 
received complaints about the audio on Channel 15 City Manager 
Jeff Mikorski commented that he will check in to see what the 
problem is, for he thought it was fixed. Mayor mentioned that for 
information the executive sessions last two meetings were held to 
discuss the appointment ofthe new City Manager. He also agrees 
with Councilor Byrne on Home Rule agreeing the City needs to 
move forward on a good proposal and asked the City Manager 
where we stand on this issue. City Manager, Jeff Mikoski stated 
we are working with Administration to have something will in 
advance of June 1, 2014 deadline. Mayor Manilla announced 
Sustainability Strategic Plan Town Hall Meeting and 2013 Gold 
and Blue Spring Game. 

ADJOURNMENT: There being no further items of business or discussion, the meeting adjourned by 
unanimous consent at 8:05 p.m. 

City Clerk Mayor 

* A FULL TRANSCRIPT OF ALL COUNCIL MEETINGS IS AVAILABLE ON DVD AT THE MORGANTOWN CITY LmRARY. 
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Office of the City Manager 

{[be QI:itp of ;iRflorgantotun 
Interim City Manager 

Jeff Mikorski, ICMA-CM 
389 SPRUCE STREET 

MORGANTOWN, WEST VIRGINIA 26505 
(304) 284-7405 FAX: (304) 284-7430 

www.morgantownwv.gov 

City Manager's Report for City Cou.ncil May 7, 20113 

New Business: 
1. Please find the attached memo from Terry Hough, City Engineer, recommending the City elevator 

maintenance services contract be awarded to Kone Elevators and Escalators after reviewing and 
comparing all aspects of the two bids. This contract will cover all elevators owned by the City of 
Morgantown and affiliated agencies including City Hall, Public Safety Building, North Side Fire 
Station, all Parking garages, the Airport, and the Library. 

Information: 
1. Allen Staggers ofMon Power wanted to you to be aware that they will be revising their schedule of 

meter reading routes in Monongalia County. Changing the meter reading date changes the billing 
date. 

2. Current Street Sweeping Schedule 
Public Works Department has provided the current street sweeper schedule for City Council- will 
be provided at the City Council Meeting 

3. A list of City Administration Goals and Objectives for the upcoming six months will be provided at 
the City Council meeting. 

Jeff Mikorski, City Manager 



Mem 
City of Morgantown 
Department of Public Works and Engineering 

To: 

From: 

Subject: 

leffMikorski, City Manager 

Terry Hough, Director(,~ 

Bid Call 2013-03 
Elevator Maintenance Services for City of Morgantown Facilities 

Date: May 1,2013 

Bids were opened and read aloud on March 12,2013 at 3:00 p.m. for Bid Call 2013-03 Elevator 
Maintenance Services for City of Morgantown Facilities. The results are as follows: 

NAME 

ThyssenKrupp Elevator 

Kone Elevators and Escalators 

COST 

$176.911month/elevator 

$ 120.00/quaIier/elevator 
$160.00/month/elevator 

It should be noted that Kone Elevators and Escalators submitted two bid numbers, one for 
qUaIierly inspections and one for monthly inspections. The technical specifications requested 
that a bid be submitted such that all current codes are met with respect to elevator inspections and 
maintenance. Elevators are required to be inspected a minimum of once a quarter. The City of 
Morgantown has had monthly inspections performed in the past. Given that, Kone also submitted 
a bid for a monthly inspection per elevator as detailed above. 

A comprehensive comparison of the two bids was performed in order to evaluate them on the same 
fair and equitable merits of the proposed services provided by each bidder. The services 
provided, with the exception of the monthly vs. quarterly time frame, were comparable for both 
bidders. Submitted references were also checked in order to determine the company's reliability 
and overall performance. 

Both bidders are reputable companies that come with excellent references. Given this, I 
recommend that the Elevator Maintenance Services Contract be awarded to Kone Elevators and 
Escalators as the lowest, responsible, responsive bidder. 

If you have any questions or need any additional information, please do not hesitate to contact me. 



SCOPE OF SERVICES 

[<ONE will perform maintenance visits to examine, maintain, 
adjust, and lubricate the components listed below, In addition, 
unless specifically excluded below, f<ONE will repair or replace 
the components listed below if the .repair or replacement is, in 
KONE's sole judgment, necessitated by normal wear and tear, 
Unless specifically included elsewhere in this Agreement or 
unless Purchaser has separately contracted with KONE for the 
work, all other work related to the equipment is Purchaser'S 
responsibility, 

LOGIC CO!'.JTROL SYSTEM 
All control system components, 

MICROPROCESSOR CONTROL SYSTEM 
All control system components. System p61iormance 
examinations will be conducted to ensure that dispatching and 
motion control systems are operating properly, 

UN!T 
Pump, motor, valves, and all related parts and accessories. 

HYDRAUliC SYSTEM ACCESSORIES 
Exposed piping, fittings accessories between the pumping unit 
and the jack, jack packing, hydraulic fluid, and any heating or 
cooling elements installed by the original equipment 
manufacturer ("OEM") for controlling fluid temperature, 

CAR EQUIPMENT 
All elevator control system components on the car. 

WIRING 
All elevator control wiring and all power wiring from the elevator 
equipment input terminals to the motor. 

~HOISTWA Y AND PIT EQUIPMENT 
All elevator control equipment and buffers. 

RAILS AND GUIDES 
Guide rails, guide shoe gibs, and rollers. 

/OOOR EQUIPMENT 
Automatic door operators, hoistway and car door hangers, 
hoistway and car door contacts, door protective devices, 
hoistway door interlocks, door gibs, and auxiliary door closing 
devices. 

A~ANUAL FREIGHT DOOR EQUIPMENT 
Switches, retiring cams, interlocks, guide shoes, sheaves, 
roliers, chains, sprockets, tensioning devices, and counter
balancing equipment. 

City of Morgantown 
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POWER FREIGHT DOOR EQUIPMENT 
Controller, relays, contactors, rectifiers, timers, resistors, solid 
state components, door motors, retiring cams, interlocks, 
switches, guide shoes, sheaves, rollers, chains, sprockets, and 
tensioning devices, 

SiGNALS AND ACCESSORIES 
Car operating panels, hall push button stations, hall lanterns, 
emergency lighting, car and hall position indicators, car operating 
panels, fireman's service equipment and all other signals, and 
accessory facilities furnished and installed as an integral part of 
the elevator eqUipment. Re-Iamping of signal fixtures is included 
only during KONE's maintenance visits. Service requests for re
lamping of signal fixtures will be billed separately at KONE's then 
current labor rates. 

All services described above will be performed during the regular 
working hours of the regular working days of the elevator or 
escalator trade in the location where the services are performed, 
unless otherwise specified in the Agreement. 

In addition to the work described in the Scope of Services 
section, this Agreement covers requests for service during the 
regular working hours of the regular working days of the elevator 
trade, Service requests are defined as services that require 
immediate attention and that are within the scope of services and 
not excluded from the scope of services as provided below, 
Service requests outside the scope of services will be billed 
separately at KONE's then current labor rates and material 
prices plus mileage and incidentals. Any rates and lump sum 
amounts are not subject to audit. Service requests that require 
more than one technician or more than two hours to complete 
will be treated as a repair and scheduled in accordance with the 
Hours of Service section above. Purchaser agrees that KONE 
may perform service requests made by any person that KONE 
believes is authorized by Purchaser to make such requests, 

If Purchaser requests service on overtime, Purchaser will be 
charged only for the difference between KONE's hourly billing 
rate and KONE's hourly overtime billing rate for each overtime 
hour. 

KONE will perform the following tests on the Equipment. KONE 
is not liable for any property damage or personal injury, including 
death, resulting from any test. 

HYDRAULIC ELEVATOR 
A pressure relief test and a yearly leakage test as required by 
applicable code. 
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REPORTING SERVICES 

KONE may provide Purchaser with access to KONE's online 
reporting tool. Based on the Purchaser's user access, Purchaser 
can view information about the performance and service of the 
Equipment. KONE may provide Purchaser with automatic email 
notifications that provide information on work performed. 

EXCLUSIONS 

The following are excluded from the scope of services. 

GENERAL 
f<ONE is not obligated to: perform safety tests other than those 
specified herein; perform any work required by new or retroactive 
code changes; perform tests required or correct outstanding 
violations or deficiencies iden1i'ned prior to the effective date; 
removal of water or excessive debris from the pit; make 
replacements or repairs necessitated by fluctuations in the 
building power systems, adverse machine room or 
environmental conditions (including 'vvithout limitation 
temperature variations bciow 50 degrees or above 90 degrees 
Fahrenheit) or humidity greater than 95% relative humidity, prior 
water exposure, rust, fire, explosion, acts of God, misuse, 
vandalism, theft, acts or mandates of government, labor 
disputes, strikes, lockouts, or tampering with the equipment by 
any person other than a KONE representative, negligence or 
acts or omissions of the Purchaser or any third party, or any 
other cause beyond KONE's direct control. 

KONE agrees to maintain the eXisting performance as designed 
and instailed. KONE is not required under this Agreement to 
make changes in operation and/or control, subsequent to the 
date of this Agreement. 

OBSOLESCENCE 
A component may become obsolete during the term of this 
Agreement. Obsolete components are not covered under this 
Agreement. KONE will provide Purchaser with a separate 
quotation for the price to replace obsolete components. 
Equipment modifications necessary to accommodate 
replacement of obsolete components will also be at the 
Purchaser's expense. 

Components include without limitation any part, component, 
assembly, product, or firmware or software module. A 
component is obsolete when it can no longer be economically 
produced due to the cessation of consistent sources for 
materials, a loss or termination of a manufacturing process 
occurs, product reliability analysis shows that it is not 
economically feasible to continue to produce the component, 
escalation of component costs beyond acceptable industry 
expectations drive alternative equipment upgrades, the support 
of product safety programs or conformance to codes or 
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standards mandates that use of a component be discontinued in 
its entirety, or the OEM designates the component as obsolete. 
No exception to the above will be made for a component 
designated as obsolete because it can be custom made or 
acquired at any price. KONE will not be required to furnish 
reconditioned or used components. The component that 
replaces the obsolete components is covered under this 
Agreement. 

ELEVATOR 
Refinishing, repairing, replacing, or cleaning of the: car 
enclosure; gates or door panels; door pull straps; hoistway 
enclosure; rail alignment; hoistway doors; door frames; sills; 
hoistway gates; 'flooring; power feeders, switches, and their 
wiring and fusing; car light diffusers; ceiling assemblies and 
attachments; smoke or heat sensors; fans; fireman's phone 
devices; intercoms; telephones or communication devices; 
phone lines; music systems; media displays; card-readers or 
other security systems; computer monitoring systems; light tubes 
and bulbs; pit pumps; emergency power generators; hydraulic 
cylil1der; unexposed pipil1g; or disposal or clean-up of waste oii 
or cOl1tamination caused by leaks in the hydraulic cylinder or 
unexposed piping. KONE is not be obligated to perform or 
records of firefighter's serJice testing, unless specifically 
inGiuded in this fl,greement. 

If the Equipment is equipped with remote monitoring capabilities, 
Purchaser gives KONE the right to utilize this functionality and 
the phone line to the Equipmel1t to collect data related to the use 
and operation of the Equipment. 

Purchaser will provide a safe workplace for KONE personnel and 
safe access to the equipment, property and machine room areas 
and keep all machine rooms and pit areas free from water, 
stored materials and debris; remove and dispose of any 
hazardous materials, water or waste according to applicable 
laws and regulations; post any and all instructions and warnings 
related to the use of the equipment. Purchaser will be solely 
responsible for proper use, for supervising the use of the 
equipment, and for taking such steps including but not limited to 
providing attendant personnel, warning signs and other controls 
necessary to ensure the safety of the user or safe operation of 
the equipment. 

Notvvithstanding anything to the contrary contained in this 
Agreement, if in f<ONE's sole judgment the equipment presents 
a safety hazard to the riding public or KONE's technicians 
(including but not limited to Purchaser's act of creating or 
allowing unsafe practices or conditions or Purchaser's failure to 
authorize necessary repairs or upgrades), I-(ONE may 
immediately terminate this Agreement in its entirety upon written 
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notice. To the extent that KONE provides Purchaser with any 
oral or written account, report, information, or other statement 
identifying a safety issue with the equipment that is the subject of 
the Agreement or otherwise makes any recommendation or 
proposal to make a safety improvement or to address a safety 
issue related to such equipment, and Purchaser does not 
immediately approve KONE's proposal or recommendation, 
Purchaser agrees to indemnify, defend, and hold KONE 
harmless for any claims arising out of Purchaser's failure to 
comply with KONE's recommendations and proposals, and any 
obligation on the part of KONE to indemnify or defend Purchaser 
v"lith regard to such claim shall be null and void. 

As to any elevator or escalator equipment that is the subject of 
the Agreement, Purchaser will: (i) immediately shut down any 
such equipment that presents a potential safety hazard; and (ii) 
provide prompt verbal notice to KONE's Service Center of such 
hazard. Purchaser will immediately notify KOt'-IE's SerJice 
Center of any injury or accident in or about such equipment, 
followed by prompt written notice of such injury or accident. Any 
indemnity of Purchaser provided by KONE under the Agreement 
becomes null and void and will not be considered in interpreting 
the Agreement it Purchaser does not take the action or provide 
the notice required by this provision. 

All services within the scope of this Agreement must be 
performed by KONE or its subcontractors, if any. If Purchaser 
causes or permits a third party to perform the same or 
substantially the same services required by this Agreement, 
Purchaser waives all claims against KONE arising from or 
related to a third party's performance of such services. 

If Purchaser determines that it requires any services outside the 
scope of this Agreement, Purchaser will provide KONE with an 
opportunity to provide a quotation for such services or to meet 
any offer from a third party. If KONE agrees to meet a third party 
offer, Purchaser will enter into a separate contract with KONE for 
such services. If Purchaser elects to have a third party perform 
the services, KONE reserves the right to adjust the price of this 
Agreement. 

If a third party works on the equipment during the term of this 
Agreement, KONE reserves the right to inspect the equipment 
and may determine that re-work, different or additional work is 
required. Purchaser wil! re-imburse KONE for the cost the 
inspection and any additional work required. If Purchaser 
declines to have KONE perform the additional work, KONE 
reserves the right to cancel the Agreement upon written notice to 
Purchaser. 

City of Morgantown 
Rev. 8 2/1/11 

NON-KONE EQUiPMENT 

If the equipment covered under this Agreement was not 
manufactured by KONE (or a company acquired by f<:ONE), 
Purchaser will: (i) provide KONE with a complete set of as-built 
wiring diagrams and (ii) Purchaser will procure and pay for 
replacement parts or proprietary diagnostic devices from the 
OEM, if requested by KONE. KONE will reimburse Purchaser for 
the actual cost paid by Purchaser for OEM parts acquired at 
KONE's request. KONE is not responsible for any delays, 
damages, cost, or claims arising from or in connection with 
Purchaser's failure to provide OEM parts or proprietary 
diagnostic devices in a timely manner. Purchaser authorizes 
KONE to produce single copies of the EPROM and/or ROM 
chips for each unit for the sole purpose of an archive backup of 
the embedded software to ailow for replacement of a defective or 
damaged chip. These will be stored on the building premises and 
the Purchaser retains possession. 

This Agreement will commence on the effective date and 
continue for an initial period of ONE (1) year. This Agreement will 
thereafter automatically renew for successive terms of ONE (1) 
year. Either party may terminate this Agreement 3t the end of the 
initial ONE (1) year term or at the end of any subsequent ONE 
(1) year term by giving the other party no less than ninety (90) 
days nor more than one hundred twenty (120) days written 
notice, via certified mail, prior to the expiration date of the then 
current term of the Agreement. 

If a party materially breaches the Agreement, the other party 
may provide written notice of the breach and a reasonable time 
under the circumstances to cure the breach, but in no event less 
than a thirty (30) days cure period. If the breaching party fails to 
cure the breach within the specified time period, the non
breaching party may terminate the Agreement upon fifteen (15) 
days written notice to the other party. If KONE notifies Purchaser 
of a material breach pursuant to this paragraph, KONE may 
temporarily suspend services under this Agreement during the 
specified cure period. 

CANCELLATION 

If Purchaser cancels or otherNise terminates the Agreement in 
any way inconsistent with the termination provisions of the 
Agreement, such cancellation will constitute a material breach of 
the Agreement. In such case, Purchaser will pay as a 
cancellation fee an amount equal to fifty percent (50%) of the 
balance of the total price owed for the remaining term of the 
Agreement. Notwithstanding anything to the contrary in the 
Agreement, the cancellation fee will be paid by Purchaser 
immediately upon receipt of KONE's invoice. Purchaser will 
reimburse KONE for all costs of collection, including without 
limitation court costs and reasonable attorneys' fees. 
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ASSIGNMENT 

Either party may assign the /\greement to a third party upon 
thirty (30) days prior written notice to the other party subject to 
the terms of this provision. If Purchaser transfers ownership of 
the premises on which such equipment is located to a third party, 
Purchaser will promptly provide KONE with new owner's contact 
information and take ali such actions as are necessary' to assign 
the Agreement to the third party. Purchaser will promptly provide 
KONE with a copy of such assignment. 

PRICE ADJUSTMENTS 

If the term of the Agreement exceeds one (1) year, KOf'lE may 
automaticaIly adjust th[E; price annually effective on the first 
maintenance invoice in each new calendar year. This adjustment 
will be equal to the percentage increase or decrease in KONE's 
straight time hourly labor cost. KONE's straight time hourly labor 
cost equals the sum of the straight time hourly rate plus the cost 
of fringe benefits and applicable taxes, including without 
limitation welfare, pension, vacation, paid holidays, insurance 
and other union contributions, paid to personnel where the 
Equipment is located. KONE reserves the right to add annual 
surcharges to the price of the ,l\greement, including without 
limitation, adjustments for the then current price of fuel and 
charges for disposal or other environmental requirements, such 
surcharges to be specified by KONE in its sole discretion and 
invoiced by KONE and paid annually by Purchaser. 

PAYMENT TERMS 

Payment is due net thirty (30) days from the date of the invoice. 
A charge of the greater of: (i) one and one half percent (1 %%); or 
(ii) the maximum rate permitted by applicable law, will be applied 
to the unpaid balance. Purchaser wii! reimburse KONE for aii 
costs of collection, including without limitation court costs and 
reasonable attorneys' fees. 

SUSPENSION OF SERViCE 

if Purchaser fails to pay any invoice within the specified payment 
terms or if Purchaser breaches any material provision of the 
Agreement, KONE may stop worl< or suspend its services under 
any and all contracts with the Purchaser until all invoices are 
current or Purchaser cures the breach. 

Any requests for service during the period of suspension of 
service or repairs necessitated by the lack of maintenance 
service will be invoiced by KONE and paid separately by 
Purchaser. 

If Purchaser fails to make timely payment, any indemnity 
provided by KONE under the Agreement is null and void as to 
any damages that arise during the period of non-payment. 

Purchaser waives ali claims against KONE arising from or 
related to suspension of service pursuant to this provision. 

City of Morgantown 
Rev. 8 2/1/11 

Purchaser is responsible for the payment of all federal, state, or 
local taxes applicable to the services or materials provided under 
the Agreement. 

INDEMNIFICATION 

To the extent permitted by law, each party will indemnify, defend, 
and hold the other party harmless from and against any and all 
claims, demands, actions, suits, proceedings, judgments, 
damages, loss, liabilities, costs, or expenses, including without 
limitation court costs and reasonable attorney's fees, arising from 
or related to the indemnifying party's sole negligence or wiilful 
misconduct in performance of the Agreement. Each party is 
responsible for its share of any comparative or contributory 
negligence without indemnity by the other party. Each party's 
indemnity obligations are expressly conditioned on the 
indemnified party: (i) giving the indemnifying party prompt written 
notice of each claim; (ii) promptly tendering to the indemnifying 
party the defense or settiement of each claim; and (iii) 
cooperating with the indemnifying party at the indemnified party's 
expense in defending or settling each Giaim. if an indemnified 
party does not comply strictly with the terms of this provision, the 
indemnifying party's indemnity obligations will become null and 
void and will not be considered in interpreting the Agreement. 

I'lotwithstanding anything to the contrary in this Agreement, 
KONe's total liability to Purchaser under the Agreement is limited 
to the total amount paid bv Purchaser to KONE durina the 
calendar year in which the liabilitv occurred. 

In no event will either party be liable to the other party for 
indirect, incidental, consequential, special, exemplary, or punitive 
damages of any kind or nature arising from or related to 
performance of the Agreement, including without limitation loss 
of profits, loss or inaccuracy of data, or loss of use damages, 
even if the party has been advised of the possibility of such 
damages and even if under applicable law such damages would 
not be considered for indirect, incidental, punitive, special, or 
consequential damages. Each party hereby waives its rights to 
such damages to the fullest extent permitted by applicable law. If 
there is any litigation between the parties with respect to this 
Agreement or the subject matter hereof, the prevailing party in 
such litigation shall be entitled to collect all of its costs and 
expenseS in such litigation, including reasonable attorneis fees 
and court costs, from the other party. 

KONE will provide Purchaser with an Owner's and Contractor's 
Protective Liability (OCPL) policy. 

Any waiver of claims, damages, or other rights, whether sLich 
rights arise under the Agreement or by law or in equity, 
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purported to be made by KONE in the Agreement is null and void 
and will not be considered in interpreting the Agreement. 

U.S. GOVERNMENT SALES 

If the product(s) or service(s) provided under this Agreement are 
for end use by a federal, state or local government customer, 
:'(ONE makes no representations, certifications or warranties 
whatsoever with respect to the ability of its product(s), service(s) 
or price(s) to satisfy any applicable federal, state or local statutes 
or regulations, including without limitation the Federal Acquisition 
Regulation ("Ff\R"). 

,6.. party is not liable for failure to perform its obligations under the 
Agreement if such failure is beyond its control and without its 
fault and results from Acts of God (including without limitation 
fire, nood, earthquake, storm, hurricane, or other natural 
disaster), war, invasion, act of foreign enemies, hostilities 
(regardless of whether or not war is declared), civil war, civil 
strife, rebellion, revolution, insurrection, military or usurped 
power or confiscation, terrorist activities, nationalization, 
government sanction, blockage, embargo, labor dispute, strike, 
or lockuut, f:Jpid8lnic or pandemic, or interruption or failure of 
electricity or telephone service. The non-performing party must 
promptly notify the other party in writing of the force majeure 
event and resume performance immediately upon cessation of 
the event. 

VENUE 

The exclusive venue for any dispute between the parties shall be 
in the County and State of the Premises as set forth on Page 1. 

PROPERTY RIGHTS 

KONE will provide Purchaser with any of its information or 
materials that it provides generally to ali its customers in the 
ordinary course of its business. Any tools, devices, or other 
equipment that KONE uses to perform its services remains its 
sole property. If KONE's contract terminates or expires for any 
reason, Purchaser will give KONE access to the premises to 
remove such equipment at KONE's expense. 

KONE retains all rights, title, and interest, including all intellectual 
property rights, in and to the written materials it provides to 
Purchaser or uses to perform its services, including without 
limitation shop drawings, technical documentation, and user 
manuals, and to any software provided with the equipment. 
Purchaser will not use such software except in connection with 
the use and operation of the equipment. Purchaser will not 
reverse engineer or otherwise attempt to obtain the source code 
of any software in object code form. 

MISCELLANEOUS 

City of Morgantown 
Rev. 82/1/11 

The Agreement, including any attachments, supersedes all prior 
written or oral negotiations, commitments, agreements, and 
understandings between the parties relating to the subject 
thereof, and constitutes the entire agreement betvveen the 
parties with respect to the subject matter hereof. The Agreement 
is not effective until signed by KONE's authorized representative 
or until KONE commences work under the Agreement. 
Notwithstanding anything to the contrary in this Agreement, if 
Purchaser causes or permits KONE to commence performance 
of services, Purchaser accepts the terms and conditions of this 
Agreement. The Agreement may not be modified, amended, 
canceled, or altered by custom and usage of trade or course of 
dealing. ,i:o..ny section headings are for convenience only and will 
not in any way limit the scope or affect the interpretation of any 
provision of the f\greement. In the event any part of the 
Agreement is determined to be invalid or non-enforceable, the 
remaining part or provisions will continue in full force and effect. 
Failure or delay by a party to exercise any right, remedy, power, 
or privilege accorded by the Agreement does not constitute a 
waiver of such right, remedy, power, or privilege. A waiver is 
effective only if in wriling and signed by the waiving party. A 
written waiver of default will not operate as a waiver of any other 
default or of the same default in the future. The terms and 
conditions of the Agreement that by their sense and context are 
intcnded to survive expiration or termination of the Agreement 
will so survive, including without limitation the mal,ing of all 
payments hereunder. 
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Zimbra 

I of I 

Zimbra 

Man Power Meter Reading & Billing 

From: astagge@firstenergycorp.com 

Subject: Mon Power Meter Reading & Billing 

To : callen@cityofmorgantown.org 

Carol, 

http://l27.0.0.1: II 03/zimbra/b/printmessage?id=0732d977-5c5e-438 ... 

callen@cityofmorgantown.org 

Thu, Apr 25, 2013 11:04 AM 

I am sending this to you to pass on to Jeff and to council. This is something that they may hear about 
from constituents. 

Beginning this month, Mon Power is revising the schedule of our meter reading routes in Monongalia 
County. Changing the meter reading date also changes the customer's billing date. 

As a result, approximately 51,000 customers in Morgantown and Monongalia County will be affected and 
their normal billing date may change. Approximately 27,000 customers will receive a bill for a period 
longer than the normal billing period. 

This is a one time event. After the initial change, customers will receive their next bill approximately 30 
days later, which will establish their new monthly billing cycle. 

If this change poses a hardship and customers need to make payment arrangements, they can contact 
Mon Power at 1-800-686-0022 when they receive their bill. 

All affected customers should receive a phone call from Mon Power notifying them of this change and 
advising them to contact us if there is a problem with payment. 

The changing of our meter reading routes will enable our meter reading process to work more effiCiently 
and safely. Thank you for your understanding as we work to serve you better. 

Sincerely, 

Allen Staggers 
Manager, External Affairs 
FirstEnergy Corp. 
304-534-7356 
----------------------------------------- The information contained in this message is intended only for the personal and confidential 
use of the recipient(s) named above. If the reader of this message is not the intended recipient or an agent responsible for 
delivering it to the intended reCipient, you are hereby notified that you have received this document in error and that any 
review, dissemination, distribution, or copying of this message is strictly prohibited. If you have received this communication 
in error, please notify us immediately, and delete the original message. 

4/25/2013 11:38 AM 



BOARDS AND COMMISSIONS - TERMS EXPIRED AND CURRENT VACANCIES 

SISTER CITIES COMMISSION: 

PAM HODGE HAS RESIGNED. George Lies is going to serve out the rest of Pam's term. The 
following terms expire on 5/31/13: Richard Fleisher, Rosalyn Becker and Betsy Pyle. They all wish to 
continue to serve. Council will vote on those appointments at the May 7, 2013 Regular Meeting. 

TRAFFIC COMMISSION: 

Margaret Roberts First Ward representative wishes not to continue to serve. First Ward 
Councilor will check to see if there is a representative in their ward that is interested in serving. 
Residents appointed by Council, must represent specific categories. 

*POLICE & FIRE CIVIL SERVICE COMMISSIONS: NEW PRESIDENTS APPOINTED IN JANUARY. 

*Information for Boards and Commissions vacancies are placed in the Dominion Post, are 
advertised on the City's Government Station Channel 15, and are posted at the Library and also 
information is on the City's Web Page. 

*Council decided on 3-21-06 by unanimous consent that if there is only one candidate for Boards & 
Commissions, the City Clerk will check with Council before scheduling a Special Meeting. 

*BZA and Planning Commission term expirations are advertised in October and interviews must be 
completed by December per State Law. 

4/23/13 



AN ORDINANCE PROVIDING FOR THE ANNEXATION OF 5 ACRES 
OF ADDITIONAL TERRITORY, COMMONLY KNOWN AS MILEGROUND 
ARMORY SITE, INTO THE CITY OF MORGANTOWN PURSUANT 
TO SECTION 8·6·4 OF THE WEST VIRGINIA CODE. 

WHEREAS, Petitions have been filed with the City of Morgantown pursuant to Section 8-6-4 
of the West Virginia Code requesting the annexation of 5 acres (known as 
Mileground Armory realty), more specifically described on the boundary 
plan/exhibit and metes and bounds description hereto attached and made a part of 
this ordinance; 

WHEREAS, Morgantown City Council is of the opinion that the petitions, boundary 
plan/exhibit, and metes and bounds description conform to the requirements of 
Section 8-6-4 and all other applicable sections of the West Virginia Code; and 

WHEREAS, Morgantown City Council is of the opinion the City of Morgantown should annex 
said 5 acres into its corporate limits. 

NOW, THEREFORE, THE CITY OF MORGANTOWN HEREBY ORDAINS that the 5 
acres (known as Mileground Armory realty) as more particularly shown and described on the 
boundary plan/exhibit and metes and bounds description hereto attached, are annexed into the 
corporate limits of the City of Morgantown; that the minutes of City Council shall indicate the 
same; that the Mayor and City Manager are hereby authorized to execute and forward the 
attached certificate to the Monongalia County Commission. 

This ordinance shall be effective upon date of adoption. 

First Reading: 

Adopted: 
MAYOR 

Filed: 

Recorded: 
CITY CLERK 



PETITION FOR ANNEXATION 
(Q_alified Voter Petition) 

PursuaDt to Section 8-6-6(b) of the Weat Vuginia Code, the State of West Vu:ginia, State Annory 
Board, a body corporate and ageDCy of the State ofWesl Vu-ginia, meets the statutory definition 
of Qualified Voter; and as the BOle qualified voter offive (5) acres, more or less, shown on 
Monongalia County Tax Map 58 as Parcel 3 .2, does hereby petition the City of Morgantown to 
annex said five (5) acres within ita corporate boundaries. 

The State Armory Board would assert that the Monongalia County Tax Map and property 
records incorrectly state that aaid five (5) acres is already within the City of Morgantown. 

State of west VIrginia 
The State Armoty Board 
1703 Coonskin Drive 
Charleston, WV 25311-1099 



STATE OF WEST VIRGINIA 

COUNTY OF ~\I\A.~ ~ . to-wit: 

1, &CO ""VI K4+f at dto /.:; .• Notaly Public ofBBid ~unty, do 

hereby certifY that the Qualified Voter Petition that is ittachecl,. bearios the IJiBnafure of 

M.& :r£~ A· tl-'tC/ • on.bebalfofthe State Armory Board, hasthi" day 

acknowledged the IBDlO ~!be in my said County. 

Given Wider my haod this 21."" day of--:;M.-. __ n.:_~ ______ ..... , 2013. 

mUlUlUHU11 
"1111"'I"IIIII"nllltUIlUII1I1ItMI='s:1 • ......& .... 1 

$ NotarY I'\IbIIC. state of WBIlu",-
~ carolYn K NichOll = 
~ 0tvIII0n 01 Enghle6ling & Fsdlllll g 
;: 1701l))onskln or 5 
§ OIarteston W'J 25911 '1 _ = = . ~£lqlkeS~ • • L ...... : 

§ 11I111lI1I11'" Inlllllll~III\IIIIIIIIIIIUlIIIIIIIIUl\lIlIllIll'llIll 



PETITION FOR ANNEXATION 
(Freebolder Petition) 

Pursuant to Section 8-64 of the West Vuginia Code, the State of West VIrginia, State Armory 
Board, a body corporate and agency of the State of West VIrginia, as the sole freeholder offive 
(5) acres, more or leas, shown on Monongalia County Tax Map 58 as Parcel 3.2, does hereby 
petition the City of Morgantown to annex said five (5) acres within its corporate boundaries. 

The State Armory Board would assert that the MoDongalia County Tax Map and property 
records incorrectly state that said five (5) acres is already within the City of Morgantown. 

State of West Varginia 
The State Armory Board 
1703 Coonskin Drive 
Charleston, WV 25311-1099 



STATE OF WEST VIRGINIA 

COUNTY OF ......!JG~4~~.:.;:.;w:....~...;.;.... _____ -', to-wit: 

~ L!Aalqt1 K4f fl,c.Iuis .• Notary Public of iBid County. do 

hereby certify that the FnIBboldt!l' Petition that is attached. beariDa the signature of 

£M.& ':I""A~ A-. t±-t,V . Qn behalf 01 tho StateAlmory Board, has this. day 

acknowledged tho same bolbre me in my said County. 

Given under my haad thia ).~ T-\I day of_M_~_k _____ -J' 2013. 

= U 1111111111111 II 1ltllllllliliU IU IJUIU 1IIIIIIIIIIIIIIIlUJ I III II II III 
:: OffIcial Soal e 
§ I< NoII!y Public, Slate of Wast VIrglnla 55 
§ i! • carOlyn K NIchols :: 
:: (0 ,'" . DMIIon Of Englnee(ing & FacilItIes 5 
== "". • 1707 toonsIdil Dr :: 5 ', ... .... -;;.'" ~VN 25311 ! 
E ",~&JmsS8p!8mbar11,2022 § 

tI.,IImHIIIUIllIlItlIllItUIIIIIIUIItIIWIIIIIIIIIUlIIIJIfIIIIIIU-



VICINITY MAP 
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'The 5 acre "Armory" parcel boundary shown hereon was 
incorrectly referred to by the Office of the Clerk of Monongalia 
County as residing within the Fifth Ward to the City of Morgantown, 
and previously shown on Tax Map 58 as Parcel 3.2. Annexation 
records, doted July 24, 1996, describe the "Armory" parcel 
boundary as being excluded from the approximate 1032 acre 
minor boundary adjustment, Annexation Area, corporate limits. 
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BOUNDARY PLAN / 
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Note: The boundary plan shown 
hereon was prepared by plotting 
deeds of public record, The plan 
was not prepared from an 
on-the-ground boundary survey, 

O' 50' lOa' -----SCAlE: I' = 100' 

ALPHA ASSOCIATES, INC. 
209 PRAIRIE AVENUE 
MORGANTOWN, WV 26501 
PHONE/FAX: 304-296-8216 
TOLL FREE: 800-640-8216 
www.thinkALPHAfirst.com 



City of Morgantown - Mileground Armory 
March 19, 2013 
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LEGAL DESCRIPTION - MILEGROUND ARMORY 

for 

CITY OF MORGANTOWN 

PARCEL: ±S.OO Ac 

All of that certain lot or parcel of real estate, situate, lying and being in Morgan District, 

Monongalia County, West Virginia, bounded and described as follows: 

BEGINNING at a point in the northeastern boundary line of 90.843 acre parcel known as 

the Dairy Farm, corner to the northwestern right of way line of U.S. Route No. 119 and 

thence with said right of way line of U.S. Route No. 119, S. 63° 40' W. 500 feet to a 

stake; thence leaving said U.S. Route No. 119, N. 32° 37' W. 440 feet to a stake; thence 

N. 63° 40' E. 500 feet to a point in the northeastern boundary line of said 90.843 acre 

parcel and with the same S. 32° 37' E. 440 feet to the point or place of beginning, and 

containing 5 acres, more or less. 

Being the same real estate conveyed to The State of West Virginia for the use and benefit of the 

STATE ARMORY BOARD, a public corporation, from THE BOARD OF BOVERNORS OF 

WEST VIRGINIA UNIVERSITY, a public corporation, by deed dated April 3, 1962, and of record 

in the office of the Clerk of the County Court of Monongalia County, West Virginia, in Deed Book 

604, at Page 469: 

Note: The 5 acre "Armory" parcel boundary was incorrectly referred to by the Office of the Clerk of 
Monongalia County as residing within the Fifth Ward to the City of Morgantown, and previously shown 
on Tax Map 58 as Parcel 3.2. The Office of the Clerk of Monongalia County intends to reassign the 5 
acre parcel to Morgan District Map 8, as Parcel (30). 

209 Prairie Avenue / Morgantown, WV 26501-5934 

304 .296.8216/800.640.8216/304.296.8216 fax 

think . I ha first.com 



CERTIFICATE 

Jim Manilla, Mayor of the City of Morgantown, and JeffMikorski, Interim City Manager of the 
City of Morgantown, hereby certifY that on the day of , 2013, 
the City of Morgantown, by and through its duly elected City Council, pursuant to Section 8-6-4 
of the West Virginia Code and in the manner required by law, adopted an Ordinance annexing 5 
acres of territory into the corporate limits of the City of Morgantown; that said 5 acres is more 
particularly described as follows: 

All of that certain lot or parcel of real estate, situate, lying and being in Morgan District, 
Monongalia County, West Virginia, bounded and described as follows : 

BEGINNING at a point in the northeastern boundary line of 90.843 acre parcel 
known as the Dairy Farm, comer to the northwestern right of way line ofU S. 
Route No. 119 and thence with said right of way line of US. Route No. 119, S. 
63° 40' W. 500 feet to a stake; thence leaving said U.S. Route No. 119, N. 32° 37' 
W. 440 feet to a stake; thence N. 63 ° 40' E. 500 feet to a point in the northeastern 
boundary line of said 90.843 acre parcel and with the same S. 32° 37' E. 440 feet 
to the point or place of beginning, and containing 5 acres, more or less, as shown 
on the boundary plan/exhibit attached hereto, dated March 19, 2013, and prepared 
by Alpha Associates, Inc. 

Being the same real estate conveyed to the State of West Virginia for the use and benefit of the 
STATE ARMORY BOARD, a public corporation, from THE BOARD OF GOVERNORS OF 
WEST VIRGINIA UNIVERSITY, a public corporation, by deed dated April 3, 1962, and of 
record in the office of the Clerk of the County Court of Monongalia County, West Virginia, in 
Deed Book 604, at Page 469. 

Jim Manilla 
Mayor 

Jeff Mikorski 
Interim City Manager 



STATE OF WEST VIRGINIA 

COUNTY OF MONONGALIA, to-wit: 

Taken, subscribed and sworn before me by Jim Manilla, Mayor and JeffMikorski, Interim 

City Manager, before the undersigned, this day of __________ __ 

2013'. 

My commission expires: _____ ___ ______ ' 

Notary Public 
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FIRST SUPPLEMENTAL INDENTURE OF TRUST 

by and between 

THE CITY OF MORGANTOWN 

and 

THE BANK OF NEW YORK MELLON 
as Trustee 

Dated _____ -', 2013 

$3,000,000 
The City of Morgantown 

Tax Increment Revenue Bonds 
(Falling Run Project No.1) 

Series 2007 A 
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FIRST SUPPLEMENTAL INDENTURE OF TRUST 

This FIRST SUPPLEMENTAL INDENTURE OF TRUST is made --- - --, 
2013 (this "First Supplemental Indenture of Trust") between THE CITY OF 
MORGANTOWN, a municipal corporation and political subdivision of the State of West 
Virginia (the "Issuer") and THE BANK OF NEW YORK MELLON (f/k/a as The Bank of 
New York, as trustee (the "Trustee"). 

WHEREAS, the Issuer and the Trustee entered into an Indenture of Trust dated October 
5, 2007 (the "Original Indenture") under which the Issuer issued The City of Morgantown Tax 
Increment Revenue Bonds (Falling Run Project No.1) Series 2007 A (the "Series 2007 A 
Bonds") in the aggregate principal amount of $3,000,000 the proceeds of which were used (i) to 
finance the costs of certain public infrastructure improvements as described therein; (ii) to 
deposit funds in the Reserve Fund; (iii) to pay capitalized interest on the Series 2007 A Bonds; 
(iv) to fund certain Administrative Expenses; and (v) to pay the costs of issuing the Series 2007 
A Bonds. 

WHEREAS, Section 7.02 of the Indenture provides that with the prior written consent of 
the Owners of all the Series 2007 A Bonds, the Issuer may enter into a Supplemental Indenture 
which will thereafter form a part of the Indenture, to modify any of the provisions thereof. 

WHEREAS, on June 1, 2011, there were insufficient funds available under the Original 
Indenture to pay the full amount of interest due on the Series 2007 A Bonds on such Interest 
Payment Date. 

WHEREAS, as of the date hereof, all interest due on the Series 2007 A Bonds has been 
paid, but that in order to pay the full amount of interest due on the Series 2007 A Bonds on the 
December 1, 2012 Interest Payment Date, funds were transferred from the Reserve Fund to the 
Debt Service Fund and presently, the amount on deposit in the Reserve Fund is less than the 
Reserve Requirement. 

WHEREAS, West Virginia University Board of Governors on behalf of West Virginia 
University, an agency and higher education institution of the State of West Virginia (the 
"University") has agreed pursuant to a Contingent and Guaranteed Payment Agreement dated 
October 10, 2012 (the "Payment Agreement") between the University and First United Bank & 
Trust, in its capacity as the Owner of all the outstanding Series 2007 A Bonds (the "Original 
Purchaser") to make an annual payment (the "Guaranty Payment") directly to the Trustee in an 
aggregate amount up to $120,000, as further described in the Payment Agreement, to support the 
Series 2007 A Bonds and pursuant to the Payment Agreement the Original Purchaser agreed, for 
purposes of calculating the amounts of such Guaranty Payment and for purposes of modifying 
the interest rate provisions of the Series 2007 A Bonds, to modify the interest rate on the Series 
2007 A Bonds. 

WHEREAS, the Issuer and the Trustee have agreed to modify the Original Indenture and 
the terms of the Series 2007 A Bonds to lower the interest rate on the Series 2007 A Bonds for 
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such period of time and in a manner consistent with the Payment Agreement, to provide for the 
Trustee's receipt and application of the Guaranty Payment to the payment of debt service on the 
Series 2007 A Bonds and in connection therewith to provide for the designation of the Revenue 
Fund as a subaccount of the TIF Fund and the Original Purchaser, as the Owner of all the 
outstanding Series 2007 A Bonds has consented thereto. The Original Indenture, as 
supplemented by this First Supplemental Indenture, is referred to herein as the "Indenture". 

NOW, THEREFORE, the Issuer and the Trustee covenant and agree as follows: 

ARTICLE I 

FIRST SUPPLEMENTAL INDENTURE OF TRUST 

Section 1.01 First Supplemental Indenture of Trust This First Supplemental 
Indenture is authorized, executed and delivered by the Issuer and the Trustee pursuant to and in 
accordance with Section 7.02 of the Indenture. The Owner of all the outstanding Series 2007 A 
Bonds has consented to the terms of this First Supplemental Indenture including the amendment 
and restatement of the Series 2007 A Bonds in the form attached hereto as Exhibit A. 

Section 1.02 Definitions 

(a) All undefined capitalized terms used in this First Supplemental Indenture and not 
defined herein shall have the meanings set forth in Article I of the Original Indenture. 

(b) The following terms set forth in the Original Indenture are hereby amended and 
restated as follows: 

"Series 2007 A Bonds" means The City of Morgantown Tax Increment Revenue Bonds 
(Falling Run Project No.1) Series 2007 A, originally issued on October 5, 2007 in the aggregate 
principal amount of $3,000,000 and as amended and restated on the Reissuance Date. 

"TIF Fund" means the fund by that name created by the Issuer pursuant to the District 
Establishment Ordinance and provided for under the Act and includes any subaccount within the 
TIF Fund designated by the Issuer, including but not limited to the Revenue Fund. 

( c) The following terms shall have the meanings set forth below. 

"Bond Modification Resolution and Ordinance" means the Resolution and Ordinance 
of the Issuer enacted 2013 authorizing this First Supplemental Indenture, the 
amended and restated Series 2007 A Bonds and the documentation related thereto and the 
designation of the Revenue Fund as a subaccount of the TIF Fund. 

"Guaranty Payment" means the annual payment made, or to be made, by the 
University pursuant to the Payment Agreement to pay a portion of the Debt Service on the Series 
2007 A Bonds. 

"Payment Agreement" means the Contingent and Guaranteed Payment Agreement 
dated October 10, 2012, by and between the West Virginia University Board of Governors on 
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behalf of West Virginia University and First United Bank & Trust, as the Original Purchaser of 
the Series 2007 A Bonds. 

"Reissuance Date" means the date of the reissuance and delivery of the Series 2007 A 
Bonds to the Original Purchaser in the form attached hereto as Exhibit A, in exchange for the 
delivery of the original Series 2007 A Bonds by the Original Purchaser to the Trustee for 
cancellation and destruction, such date being , 2013. 

Section 1.03 Rules of Construction. Unless the context clearly indicates to the 
contrary, the rules of construction set forth in Section 1.02 of the Original Indenture shall apply 
to the construction of this First Supplemental Indenture. 

ARTICLE II 

AUTHORIZATION AND DETAILS OF THE BONDS 

Section 2.01 Amended and Restated Series 2007 A Bonds Authorized. 

There is hereby authorized to be issued the amended and restated Series 2007 A Bonds in 
the aggregate principal amount of $3,000,000. 

Section 2.02 Details of Series 2007 A Bonds; Form of Series 2007 A Bonds. 

Upon the Reissuance Date, the Series 2007 A Bonds shall be issuable as fully registered 
bonds in the denominations of $5,000 and any integral multiples of $5,000 in excess thereof in 
the form of the amended and restated Series 2007 A Bond attached hereto as Exhibit A. The 
Series 2007 A Bonds shall be numbered separately and lettered, if at all, in such manner as the 
Trustee may determine. 

The Series 2007 A Bonds shall be dated the date of initial delivery thereof to the Original 
Purchaser. The Series 2007 A Bonds shall bear interest at the rates designated below from their 
dates (computed on the basis ofa year of360 days consisting of 12 months of30 days each) until 
payment of principal has been made or provided for, payable on each Interest Payment Date 
commencing June 1, 2013, except that Series 2007 A Bonds which are reissued upon transfer, 
exchange or other replacement shall bear interest from the most recent Interest Payment Date to 
which interest has been paid or duly provided for, or if no interest has been paid, from the 
Reissuance Date of the Series 2007 A Bonds. The Series 2007 A Bonds shall bear interest at the 
rate of (i) 2.5% per annum from December 2, 2012 until June 1,2014; (ii) 3.5% per annum from 
June 2, 2014 until June 1,2017; and (iii) 5.69% per annum thereafter. The Series 2007 A Bonds 
shall mature on June 1,2033. 

The Series 2007 A Bonds shall be reissued as a single bond in the principal amount of 
$3,000,000. The Trustee is authorized and directed to authenticate and deliver the reissued 
Series 2007 A Bonds, without further acts on the part of the Issuer, to the Original Purchaser; 
provide, however, that the Trustee shall receive in exchange for the reissued Series 2007 A 
Bonds the original Series 2007 A Bonds from the Original Purchaser, which original Series 2007 
A Bonds the Trustee shall cancel in accordance with the provisions of Section 2.08 of the 
Original Indenture. 
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The principal of and interest on the Series 2007 A Bonds shall be payable in lawful 
money of the United States of America, by certified or bank cashier's check, or by wire transfer 
to an account designated by the payee at the principal corporate trust office of the Trustee in 
Woodland Park, New Jersey, or at the principal corporate trust office of its successor, upon 
presentation and surrender of the Series 2007 A Bonds in the case of principal payments only. 
Payment of interest on any Series 2007 A Bond shall be made on each Interest Payment Date to 
the Bondholder at the close of business on the Regular Record Date for such Interest Payment 
Date, and in the case of a payment of interest by certified or bank cashier's check, such check 
shall be mailed by first class mail to such Bondholder at its address as it appears on such 
registration books. 

Any such interest not so timely paid or duly provided for because funds are not available 
to pay any portion thereof shall cease to be payable to the Bondholder thereof at the close of 
business on the Regular Record Date and shall be payable to the Bondholder thereof at the close 
of business on a Special Record Date for the payment of any such defaulted interest. Interest 
shall accrue on such unpaid interest from the close of business on the applicable Regular Record 
Date to the Special Record Date set for payment thereof at the rate of interest per annum then 
applicable to the Series 2007 A Bonds. In the event funds for the payment of interest are not 
available as ofthe close of business on the Record Date, the Trustee shall notify the Bondholders 
of such fact by the close of business on such Record Date or as soon as practicable thereafter. 
Such Special Record Date shall be fixed by the Trustee whenever monies become available for 
payment of the defaulted interest, and notice of such Special Record Date shall be given to the 
Bondholder of the Series 2007 A Bonds not fewer than ten days prior thereto by first-class mail 
to each such Bondholder as shown on the Trustee's registration books on the date selected by the 
Trustee, stating the date of the Special Record Date and the date fixed for the payment of such 
defaulted interest. 

The Series 2007 A Bonds shall be subject to redemption prior to maturity in accordance 
with Section 3.01, and shall otherwise have the terms, tenor, denominations, details and 
specifications as set forth in the form of Series 2007 A Bond attached hereto as Exhibit A -
Form of Series 2007 A Bonds. 

The Series 2007 A Bonds shall be substantially in the form set forth in Exhibit A 
attached hereto and made a part hereof which is in substitution for the form of Bond attached to 
the Original Indenture, with such insertions, omissions and variations as may be deemed 
necessary or appropriate by an Authorized Officer of the Issuer executing the same and as shall 
be permitted by the Act. The covenants and conditions set forth in such form are incorporated 
into this Indenture by reference and shall be binding upon the Issuer as though set forth in full 
herein. 

The Series 2007 A Bonds may contain, or have endorsed thereon, any notations, legends 
or endorsements not inconsistent with the provisions of this Indenture or of any Supplemental 
Indenture authorizing the same as may be necessary or desirable and as may be determined by 
the Authorized Officers of the Issuer executing the Bonds prior to the authentication and delivery 
of such Bonds. The execution and delivery of the Bonds by the Authorized Officers ofthe Issuer 
in accordance with this Indenture shall be conclusive evidence of the approval of the form of 

4 



such Bonds by the Issuer, including any insertions, omissions, variations, notations, legends or 
endorsements authorized by this Indenture. 

The Series 2007 A Bonds shall be numbered in the manner determined by the Trustee. 
Before authenticating and delivering any Bond, the Registrar shall complete the form of such 
Bond to show the registered owner, principal amount, interest rate, maturity date, number and 
authentication date of such Bond. 

Section 2.03 Conditions Precedent to Delivery of Series 2007 A Bonds. 

The amended and restated Series 2007 A Bonds shall be executed by the Issuer and 
delivered to the Trustee on the Reissuance Date, whereupon the Trustee, as Registrar, shall 
authenticate the amended and restated Series 2007 A Bonds and deliver the amended and 
restated Series 2007 A Bonds upon the order of the Issuer, but only upon delivery to the Trustee 
of: 

(a) A copy of the Original Indenture and an original executed counterpart of this First 
Supplemental Indenture; 

(b) A request and authorization to the Trustee on behalf of the Issuer, executed by an 
Authorized Officer, to authenticate the amended and restated Series 2007 A Bonds and deliver 
said amended and restated Series 2007 A Bonds to the Original Purchaser in exchange for the 
original Series 2007 A Bonds. The Trustee shall be entitled to rely conclusively upon such 
request and authorization as to the names of the purchasers and the amounts of such purchase 
pnce; 

(c) An Opinion of Bond Counsel to the effect that the First Supplemental Indenture is 
authorized and permitted and in compliance with the terms of the Original Indenture and the Act 
and that the execution and delivery thereof will not adversely affect the exclusion of the interest 
on the Series 2007 A Bonds from gross income for federal income tax purposes; and 

(d) An Opinion of Counsel to the effect that the Issuer is duly authorized to enter into 
this First Supplemental Indenture and will, upon the execution and delivery thereof, be valid 
binding and enforceable upon and against the Issuer in accordance with its terms; and 

( e) Such other certificates, statements, opinions, receipts and documents as the 
Trustee shall reasonably require for the delivery of the amended and restated Series 2007 A 
Bonds. 

When the documents specified above have been filed with the Trustee, and when the 
amended and restated Series 2007 A Bonds shall have been executed and authenticated as 
required by this First Supplemental Indenture, the Trustee shall deliver the amended and restated 
Series 2007 A Bonds to the Original Purchaser thereof in exchange for the original Series 2007 
A Bonds. Upon its receipt of such original Series 2007 A Bonds, the Trustee shall cancel the 
same in accordance with Section 2.08 of the Indenture. 

Section 2.04 Additional Bonds. No Additional Bonds may be issued under the 
Indenture without the prior written consent of the Bondholder. 
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ARTICLE III 

FUNDS AND ACCOUNTS 

Section 3.01 Revenue Fund. Section 4.07 of the Original Indenture is hereby amended 
and restated as follows: 

Section 4.07 - Revenue Fund. 

(a) The Issuer hereby designates the Revenue Fund to be a subaccount of the TIF 
Fund. All Tax Increment Revenues generated in the Redevelopment District shall be deposited 
upon receipt by the Sheriff of Monongalia County into the TIF Fund. All Tax Increment 
Revenues received by the Sheriff of Monongalia County and deposited into the TIF Fund shall 
be transferred on or before the first day of each month to the Issuer. As soon as practicable 
following receipt thereof from the Sheriff of Monongalia County, West Virginia, the Issuer shall 
deposit or cause to be deposited with the Trustee all to the credit of the Revenue Fund, all Tax 
Increment Revenues received by the Issuer. All payments received by the Trustee pursuant to 
the Payment Agreement shall be deposited to the credit of the Revenue Fund. On or before 
September 1 of each year, the Bondholder shall provide the Trustee and the Issuer with a copy of 
the invoice and all supporting calculations and documentation provided to the University stating 
the amount of the Guaranty Payment, if any, due and payable under the Payment Agreement. If 
such Guaranty Payment is not paid in full by November 15th of such year, the Trustee shall 
notify the Bondholder and the Issuer. 

(b) On or before each Interest Payment Date, on each date on which the principal or 
Redemption Price of any Bonds becomes due, and on any other date required for the payment of 
any other obligations relating to the Redevelopment District, the Trustee shall withdraw from the 
Revenue Fund and transfer the following amounts to the following funds in the following order 
of priority; (i) to the Rebate Fund, any amounts required to be transferred thereto pursuant to 
Section 4.09 of the Original Indenture, (ii) to the Administrative Expense Fund, such amounts as 
are estimated by an Authorized Officer to be necessary to pay Administrative Expenses during 
the ensuing six-month period, (iii) to the Debt Service Fund, the amount necessary, taking into 
account any available amounts then on deposit in the Debt Service Fund and amounts on deposit 
in the Project Fund available for transfer to the Debt Service Fund, to make the amount in the 
Debt Service Fund equal to the interest coming due on the Bonds on the next succeeding Interest 
Payment Date, (iv) to the Debt Service Fund, on the Maturity Date, the amount necessary, taking 
into account any available amounts then on deposit in the Debt Service Fund and amounts on 
deposit in the Project Fund available for transfer to the Debt Service Fund, to make the amount 
in the Debt Service Fund equal to the principal and Redemption Price, if any, due on the Bonds 
on such Maturity Date, and (v) to the Reserve Fund such amount, if any, necessary to fund the 
Reserve Fund at the Reserve Requirement. 

(c) On June 1 of each Bond Year, if following the transfers required by subparagraph 
(b) above, funds in excess of $5,000 remain in the Revenue Fund, the Trustee shall transfer said 
funds in increments of $5,000 to the Redemption Account within the Debt Service Fund for 
redemption of the principal of Series 2007 A Bonds pursuant to Section 3.01(b) of the Original 
Indenture. 
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ARTICLE IV 

COVENANTS OF THE ISSUER; DEFAULT AND REMEDIES 

Section 4.01 Authority to Issue Bonds; Bonds Constitute Special Obligations. The 
Issuer covenants that it is duly authorized under its City Charter and the Constitution and laws of 
the State of West Virginia to execute this First Supplemental Indenture, to amend and restate the 
Series 2007 A Bonds; that all action on its part for the execution and delivery of this First 
Supplemental Indenture and the amendment and restatement of the Series 2007 A Bonds has 
been duly and effectively taken; and that the Series 2007 A Bonds in the hands of the owners 
thereof are and will be valid and enforceable obligations of the Issuer according to the import 
thereof, subject to bankruptcy, insolvency, reorganization, moratorium and other similar laws 
affecting creditors' rights to the extent applicable and their enforcement may be subject to the 
exercise of judicial discretion in appropriate cases. 

Section 4.02 Pledge of the TIF Fund. The Issuer hereby confirms that the pledge of 
the TIF Fund to secure repayment or payment of the principal of and premium, if any, on the 
Bonds, includes the pledge of all of its right, title and interest in any subaccount of the TIF Fund, 
including but not limited to the Revenue Fund. 

Section 4.03 Trustee's Responsibility with Respect to Payment Agreement. The 
Trustee's sole responsibility with respect to the Payment Agreement and the Guaranty Payments 
received by the Trustee pursuant thereto is set forth in Section 4.07(a) and (b) of the Original 
Indenture, as provided in Section 3.01 of this First Supplemental Indenture of Trust. The Trustee 
is not a party to the Payment Agreement and shall have no responsibility to enforce the 
provisions of the Payment Agreement against any party thereto. Notwithstanding the foregoing, 
the Trustee is a third party beneficiary under the Payment Agreement and, if properly 
indemnified as provided in Section 6.02 of the Original Indenture, may upon the request of not 
less than 10% of the principal amount of the Bonds Outstanding elect to pursue an enforcement 
action on behalf ofthe Bondholders. 

ARTICLE V 

MISCELLANEOUS 

Section 5.01 Severability. 

The parties hereto agree that the provisions contained in each Section of this First 
Supplemental Indenture, and within the subsections of such Sections are intended to be separate 
and divisible and if, for any reason, anyone or more of them shall be held to be illegal, invalid or 
unenforceable, in whole or in part, by a court of competent jurisdiction, then (a) the same shall 
not be held to affect the validity of any other provision contained in this First Supplemental 
Indenture and (b) the same shall be deemed to be modified to the minimum extent necessary for 
it to be legally enforceable. The parties hereto hereby expressly request and authorize any court 
of competent jurisdiction to enforce any such provision or to modify any such term thereof so 
that it shall be enforced by such court to the fullest extent permitted by applicable law. The 
Issuer hereby declares that, in the event a court of competent jurisdiction declares any Section, 
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paragraph, sentence, clause or phrase of this First Supplemental Indenture to be illegal, invalid or 
unenforceable but is unable to modify it as authorized herein, it would have nevertheless adopted 
this First Supplemental Indenture and each and every other Section, paragraph, sentence, clause 
or phrase hereof and authorized the amendment and restatement of the Series 2007 A Bonds 
pursuant thereto irrespective of the illegality, invalidity or unenforceability of any such Section, 
paragraph, sentence, clause or phrase. 

Section 5.02 Applicable Law. 

This First Supplemental Indenture shall be governed by and enforced in accordance with 
the laws of the State of West Virginia applicable to contracts made and performed in the State of 
West Virginia. THE PARTIES HEREBY WAIVE TRIAL BY JURY IN ANY ACTION 
ARISING UNDER THIS FIRST SUPPLEMENTAL INDENTURE. Any judicial proceeding 
arising out of or relating to this First Supplemental Indenture (including any declaratory 
judgments) shall be filed exclusively in the State and Federal courts located in West Virginia, 
and each party hereby consents to, and will submit to, the personal and subject matter 
jurisdiction of such courts in any proceeding to enforce any of its obligations under this First 
Supplemental Indenture and shall not contend that any such court is an improper or inconvenient 
venue. The foregoing shall not limit the right of any party to obtain execution of judgment in 
any other jurisdiction. 

Section 5.03 Conflict with Act. 

In the event of a conflict between any provision of this First Supplemental Indenture with 
any provision of the Act as in effect on the date hereof, the provision of the Act shall prevail over 
the conflicting provision of this First Supplemental Indenture. 

Section 5.04 Intention as to Seal and Contract. 

It is intended that this First Supplemental Indenture, when signed on behalf of the Issuer 
and the Trustee and duly delivered between them, shall constitute a contractual obligation under 
seal under the laws of the State of West Virginia with force and effect as an agreement and 
indenture of trust. 

Section 5.05 Counterparts. 

This First Supplemental Indenture may be executed in counterparts, each of which shall 
be deemed an original. 

[Signatures Follow] 
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IN WITNESS WHEREOF, the Issuer and the Trustee have caused this First 
Supplemental lndenture of Trust to be executed all as of __________ • 2013 

THE CITY OF MORGANTOWN 

[SEAL] 

By: 
Its Mayor 

By: 
Its Lnterim City Manager 

Attest: 

By: 
Its City Clerk 

THE BANK OF NEW YORK MELLON 

By: 
lts Authorized Officer 



Consented to by FIRST UNITED BANK & TRUST, 
as Registered Owner of 100% of the Series 2007 A Bonds 

By:_--=---:----:--::--:-:-______ _ 
Name: Carissa L. Rodeheaver 
Title: President and Chief Financial Officer 



EXHIBIT A 
FORM OF AMENDED AND RESTATED SERIES 2007 A BOND 

THIS BOND IS REGISTERED WITH THE TRUSTEE, THE BANK OF NEW YORK 
MELLON, AND IS NOT REGISTERED WITH THE DEPOSITORY TRUST COMPANY, 
AND ANY REGISTRATION OF TRANSFER, EXCHANGE, OR PAYMENT SHOULD BE 
SUBMITTED TO THE TRUSTEE, THE BANK OF NEW YORK MELLON. 

THIS BOND HAS NOT BEEN REGISTERED UNDER THE SECURITIES ACT OF 
1933, AS AMENDED (THE "SECURITIES ACT"), OR ANY STATE SECURITIES LAWS 
OR ANY OTHER APPLICABLE SECURITIES LAWS. NEITHER THIS BOND NOR ANY 
INTEREST OR PARTICIPATION HEREIN MAY BE REOFFERED, SOLD, ASSIGNED, 
TRANSFERRED, PLEDGED, ENCUMBERED OR OTHERWISE DISPOSED OF IN THE 
ABSENCE OF SUCH REGISTRATION OR UNLESS SUCH TRANSACTION IS EXEMPT 
FROM, OR NOT SUBJECT TO, THE REGISTRATION REQUIREMENTS OF THE 
SECURITIES ACT. THE HOLDER OF THIS BOND BY ITS ACCEPTANCE HEREOF 
AGREES TO OFFER, SELL OR OTHER WISE TRANSFER SUCH SECURITY ONLY (A) 
TO THE ISSUER, (B) PURSUANT TO RULE 144A UNDER THE SECURITIES ACT 
("RULE 144A"), TO A PERSON THE HOLDER REASONABL Y BELIEVES IS A 
"QUALIFIED INSTITUTIONAL BUYER" AS DEFINED IN RULE 144A THAT 
PURCHASES FOR ITS OWN ACCOUNT OR FOR THE ACCOUNT OF A QUALIFIED 
INSTITUTIONAL BUYER TO WHOM NOTICE IS GIVEN THAT THE TRANSFER IS 
BEING MADE IN RELIANCE ON RULE l44A, (C) TO A "NON U.S. PERSON" IN AN 
"OFFSHORE TRANSACTION" PURSUANT TO REGULATION S UNDER THE 
SECURITIES ACT, (D) PURSUANT TO AN EXEMPTION FROM THE REGISTRATION 
REQUIREMENTS OF THE SECURITIES ACT TO AN "ACCREDITED INVESTOR" 
WITHIN THE MEANING OF RULE 501 UNDER THE SECURITIES ACT THAT IS 
ACQUIRING THE BOND FOR ITS OWN ACCOUNT, OR FOR THE ACCOUNT OF SUCH 
AN "ACCREDITED INVESTOR," FOR INVESTMENT PURPOSES AND NOT WITH A 
VIEW TO, OR FOR OFFER OR SALE IN CONNECTION WITH, ANY DISTRIBUTION IN 
VIOLATION OF THE SECURITIES ACT, OR (E) PURSUANT TO ANOTHER AVAILABLE 
EXEMPTION FROM THE REGISTRATION REQUIREMENTS OF THE SECURITIES ACT, 
SUBJECT TO THE ISSUER'S RIGHT PRIOR TO ANY SUCH OFFER, SALE OR 
TRANSFER PURSUANT TO CLAUSES (D) OR (E) TO REQUIRE THE DELIVERY OF AN 
OPINION OF COUNSEL, CERTIFICATION AND/OR OTHER INFORMATION 
SATISFACTORY TO IT IN ACCORDANCE WITH THE INDENTURE, A COPY OF WHICH 
MAYBE OBTAINED FROM THE TRUSTEE. THE HOLDER OF THIS SECURITY BY ITS 
ACCEPTANCE HEREOF AGREES THAT IT WILL COMPLY WITH THE FOREGOING 
RESTRICTIONS. 
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NO. R-2 

UNITED STATES OF AMERICA 

THE CITY OF MORGANTOWN 
TAX INCREMENT REVENUE BOND 

(FALLING RUN PROJECT NO.1) 
SERIES 2007 A 

Original Dated Date Reissuance Date 
Interest Rate 
(Per Annum) 

October 5, 2007 

Registered Owner: 

Principal Sum: 

2013 
2.5% per annum from 

December 2,2012 
until June 1,2014; 

3.5% per annum from 
June 2,2014 until 
June 1,2017; and 
5.69% per annum 

thereafter. 

FIRST UNITED BANK & TRUST 

THREE MILLION AND 00/100 DOLLARS 
($3,000,000) 

Maturity Date 

June 1, 2033 

The City of Morgantown, West Virginia, a municipal corporation and political 
subdivision of the State of West Virginia (the "Issuer"), for value received, hereby promises to 
pay, but only from the Tax Increment Revenues (defined herein) and other amounts pledged to 
such payment under the Indenture (defined herein), to the Registered Owner shown above or 
registered assigns or legal representatives upon the presentation and surrender hereof at the 
designated office of the Trustee (defmed herein), by certified or bank cashier's check, or by wire 
transfer to an account designated by the payee, the Principal Sum shown above (or such lesser 
amount as shall be outstanding hereunder from time to time in accordance with Section 4 hereof) 
on the Maturity Date shown above (or earlier as hereinafter referred to), with interest thereon 
from the most recent date to which interest has been paid, at the Interest Rate shown above until 
said Principal Sum is paid, and the first Interest Payment Date after the Reissuance Date shall be 
June 1,2013, and semiannually thereafter on June 1 and December 1 of each year. 

All interest due on this Bond shall be payable to the person in whose name this Bond is 
registered on the Bond Register maintained by The Bank of N ew York Mellon, Woodland Park, 
New Jersey, as Trustee and registrar (such entity and any successor in such capacity being 
referred to herein as the "Trustee"), as of the close of business on the fifteenth day of the 
calendar month immediately preceding the interest payment date upon which such interest is due 
and payable and shall be made by certified or bank cashier's check, or by wire transfer to an 
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account designated by the payee, and ifby certified or bank cashier's check, such check shall be 
mailed to the address of such owner as it appears on the Bond Register maintained by the 
Trustee; provided, that if there is a default in the payment of interest due hereon, such defaulted 
interest shall be payable to the person in whose name this Bond is registered as of the close of 
business on a subsequent date fixed by the Trustee (the "Special Record Date") that is at least 10 
and not more than 15 days before the date set for the payment of such defaulted interest. 

The principal or redemption price of and interest on this Bond is payable in lawful money 
of the United States of America or by wire transfer or check payable in such money. If any 
payment of the principal or redemption price of or interest on this Bond shall be due on a day 
other than a Business Day (as defined in the Indenture), such payment shall be made on the next 
Business Day with like effect as if made on the originally scheduled date. As provided in the 
Act (defined herein) and the Ordinance (defined herein), this Bond is a special, limited obligation 
of the Issuer payable solely from the Tax Increment Revenues and other revenues pledged for its 
repayment as provided in the Indenture and shall not constitute a general obligation debt of the 
Issuer or pledge of the Issuer's full faith and credit or taxing power. 

1. Indenture. This Bond is one of a duly authorized series of bonds of the Issuer 
designated "The City of Morgantown Tax Increment Revenue Bond (Falling Run Project No.1), 
Series 2007 A" (the "Series 2007 A Bonds"), in the aggregate principal amount of Three Million 
Dollars ($3,000,000), duly issued by the Issuer under and pursuant to (i) the West Virginia Tax 
Increment Financing Act, Chapter 7, Article lIB of the Code of West Virginia, 1931, as 
amended (the "Act"), (ii) certain proceedings ofthe Issuer, including a Resolution and Ordinance 
enacted by the Issuer on September 18, 2007 and a Resolution and Ordinance enacted by the 
Issuer on , 2013 in connection with the amendment and restatement of the Series 
2007 A Bonds (collectively, the "Ordinance"), and (iii) the Indenture of Trust dated October 5, 
2007, as amended by the First Supplemental Indenture of Trust dated , 2013 
(collectively, the "Indenture"), by and between the Issuer and the Trustee. The terms of the 
Series 2007 A Bonds include those stated in the Indenture, and the Series 2007 A Bonds are 
subject to all such terms. Reference is made hereby to the Indenture for a description of the 
funds and accounts, revenues and property pledged thereunder, the nature and extent of the 
security created or to be created, and the rights, limitations of rights, obligations, duties and 
immunities of the Issuer, the Trustee and the owners of the Series 2007 A Bonds. By the 
acceptance of this Bond, the owner hereof assents to all of the provisions of the Indenture. 
Certified copies of the Indenture are on file at the office of the Trustee in West Paterson, New 
Jersey, and the office ofthe Issuer in Morgantown, West Virginia. 

2. Tax Increment Revenues. In the Indenture, the Issuer has covenanted to pay the 
principal of, and interest on, the Series 2007 A Bonds solely from the Tax Increment Revenues 
and other amounts pledged therefor under the Indenture. 

3. The Series 2007 A Bonds. All of the Series 2007 A Bonds are of like tenor 
except as to number, principal amount, maturity, interest rates and certain redemption provisions. 
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4. Redemption. 

(a) The Series 2007 A Bonds at the time outstanding may be redeemed prior to their 
stated maturity at the times and in the amounts provided in the Indenture. 

(b) The Trustee shall give notice of any redemption of the Series 2007 A Bonds not 
less than 30 or more than 60 days before the redemption date to the registered owners of the 
Series 2007 A Bonds to be redeemed. The failure so to give any such notice to any of such 
registered owners shall not affect the validity of the proceedings for the redemption. 

(c) On the date designated for redemption, notice having been given as provided in 
the Indenture and any conditions to such redemption having been satisfied, the Series 2007 A 
Bonds or portions of Series 2007 A Bonds so called for redemption shall become and be due and 
payable at the redemption price provided for redemption of such Series 2007 A Bonds or such 
portions thereof on such date and, if moneys for the payment of the redemption price and 
accrued interest are held by the Trustee as provided in the Indenture, interest on such Series 2007 
A Bonds or such portions thereof so called for redemption shall cease to accrue, such Series 
2007 A Bonds or such portions thereof so called for redemption shall cease to be entitled to any 
benefit or security under the Indenture, and the registered owners thereof shall have no rights in 
respect of such Series 2007 A Bonds or such portions thereof so called for redemption except to 
receive payment of the redemption price thereof and the accrued interest thereon so held by the 
Trustee. If a portion of this Series 2007 A Bond shall be called for redemption, a new Series 
2007 A Bond or Series 2007 A Bonds in aggregate principal amount equal to the unredeemed 
portion hereof, of the same series and maturity and bearing interest at the same rate, shall be 
issued to the registered owner upon the surrender hereof. 

5. Defeasance. The Indenture prescribes the manner in which it may be discharged 
and provides that the Series 2007 A Bonds shall be deemed to be paid if moneys or certain 
Defeasance Obligations (as defined in the Indenture), the principal of and interest on such Bonds 
which, when due, will be sufficient to pay the principal or redemption price of and interest on 
such Series 2007 A Bonds to the date of maturity or redemption thereof, shall have been 
deposited with the Trustee. 

6. Persons Deemed Owners: Restrictions upon Actions by Individual Holders. The 
Issuer and the Trustee may deem and treat the person in whose name this Bond is registered as 
the absolute owner hereof (whether or not this Bond shall be overdue and notwithstanding any 
notation of ownership or other writing hereon made by anyone other than the Issuer or the 
Trustee) for the purpose of receiving payment of or on account of the principal or redemption 
price of this Bond, and for all other purposes except as otherwise provided herein with respect to 
the payment of interest on this Bond, and neither the Issuer nor the Trustee shall be affected by 
any notice to the contrary. All such payments so made to any such registered owner, or upon his 
order, shall be valid and, to the extent of the sum or sums so paid, effectual to satisfy and 
discharge the liability for moneys payable under this Bond. 

The registered owner of this Bond shall have no right to enforce the provisions of the 
Indenture, or to institute action to enforce the covenants therein, or to take any action with 
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respect to any event of default under the Indenture, or to institute, appear in or defend any suit or 
other proceeding with respect thereto, except as provided in the Indenture. 

7. Transfer and Exchange. This Bond may be exchanged for an equal aggregate 
principal amount of Series 2007 A Bonds of other authorized denominations, and the transfer of 
this Bond may be registered, upon presentation and surrender of this Bond at the designated 
office of the Trustee, duly endorsed for transfer or accompanied by an assignment duly executed 
by the registered owner hereof or such owner's attorney or legal representative. The Issuer and 
the Trustee may require the person requesting any such exchange or transfer to reimburse them 
for any tax or other governmental charge payable in connection therewith and for their 
reasonable expenses. 

8. Modifications. Modifications or alterations of the Indenture may be made only to 
the extent and in the circumstances permitted by the Indenture. 

9. Negotiability. As declared by the Act, this Bond shall be and be deemed to be for 
all purposes a negotiable instrument subject only to the provisions for registration and 
registration of transfer stated herein. 

10. Governing Law. This Bond shall be governed by and construed in accordance 
with the laws of the State of West Virginia. 

11. Notices. Except as otherwise provided in the Indenture and this Bond, when the 
Trustee is required to give notice to the owner of this Bond, such notice shall be mailed by first
class mail to the registered owner of this Bond at such owner's address as it appears on the 
registration books maintained by the Trustee. Any notice mailed as provided herein will be 
conclusively presumed to have been given, whether or not actually received by the addressee. 

All acts, conditions and things required by the Constitution and laws of the State of West 
Virginia and the rules and regulations of the Issuer to happen, exist and be performed precedent 
to and in the issuance of this Bond and the execution and delivery of the Indenture have 
happened, exist and have been performed as so required. 

No recourse shall be had for the payment of the principal or redemption price of and 
interest on this Bond or for any claims based thereon or on the Indenture against any member or 
other officer of the Issuer or any person executing this Bond, all such liability, if any, being 
expressly waived and released by the registered owner of this Bond by the acceptance of this 
Bond . 

. This Bond shall not be valid or become obligatory for any purpose or be entitled to any 
benefit or security under the Indenture until it shall have been authenticated by the execution by 
the Trustee of the certificate of authentication endorsed hereon. 
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IN WITNESS WH EREOF, THE CIT Y OF MORGANTOWN, WEST VIRGINIA, has 
caused this Bond to be executed in its name by the manual or facsimi le signature of its Interim 
City Manager and Mayor and its corporate seal (or a facsimi le thereof) to be hereunto affi xed, 
imprinted, engraved or otherwise reproduced, and attested by the manual or facsimi le signature 
of its City Clerk . 

T HE CITY OF MORGANTOWN 

[SEAL] 

By: 
Its Mayor 

By: 
Its Interim City Manager 

A ttest: 

By: 
Its City Clerk 

A-6 



Certificate of Authentication and Regi$tration 

This Bond is one of the Bonds of the Series designated herein and issued under the 
provisions of the within-mentioned Indenture. 

Date of Authentication and Registration: ______ , 2013 

THE BANK OF NEW YORK MELLON, as Trustee 

By: 
Its: Vice President 
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$3,000,000 
The City of Morgantown 

Tax Increment Revenue Bonds 
(Falling Run Project No.1) 

Series 2007 A 

TAX AND NON-ARBITRAGE CERTIFICATE 

The undersigned, JIM MANILLA and JEFF MIKORSKI, the Mayor and Interim 
City Manager respectively of THE CITY OF MORGANTOWN (the "Issuer"), being the 
officials of the Issuer duly charged with the responsibility for the $3,000,000 The City of 
Morgantown Tax Increment Revenue Bonds (Falling Run Project No.1) Series 2007 A, of the 
Issuer, dated October 5, 2007, issued October 5, 2007 (the "Original Bonds") and reissued 
through significant modifications on , 20_ (the "Reissued Bonds" and together with 
the Original Bonds, the "Bonds"), hereby certifies as follows, jointly unless otherwise stated, 
that all capitalized terms used herein and not otherwise defined are to have the meanings 
ascribed thereto in the Bond Authorizing Resolution and Ordinance of The City of 
Morgantown enacted by the Issuer in connection with the issuance of the Original Bonds on 
September 18, 2007 (the "Initial Bond Ordinance"), in the Bond Authorizing Resolution and 
Ordinance of the City of Morgantown enacted by the Issuer in connection with the issuance of 
the Reissued Bonds (the "Reissuance Ordinance" and collectively with the Initial Bond 
Ordinance, the "Bond Ordinance"), the Indenture of Trust dated as of October 5, 2007, by and 
between the Issuer and The Bank of New York Mellon (f/k/a The Bank of New York, as 
Trustee (the "Original Indenture"), pursuant to which the Bonds were issued, and the First 
Supplemental Indenture of Trust dated as of , 2013, by and between the Issuer and 
The Bank of New York Mellon, as Trustee (the "First Supplemental Indenture" and, together 
with the Original Indenture, the "Indenture") modifying the terms of the Bonds and causing 
them to be considered reissued for Federal tax purposes: 

A. DEFINITIONS 

In addition to the terms defined in the Bond Ordinance, the Indenture, and the 
Regulations, the following words and phrases shall have the following meanings: 

"IRS" means the Internal Revenue Service. 

"Payment Agreement" means the Contingent and Guaranteed Payment 
Agreement dated October 10, 2012, between West Virginia University, an agency and 
higher education institution of the State of West Virginia, and First United Bank & 
Trust, in its capacity as the owner of all the outstanding Bonds. 

"Project" means the design, acquisition, construction and equipping of storm 
water management system facilities, water distribution system facilities, sanitary sewer 
system facilities, public utility relocations, road improvements, streetscape systems, and 
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pedestrian systems, together with other improvements described in the Project Plan and 
engineering fees, legal fees, and other professional fees and costs incurred in connection 
therewith and in connection with the establishment of the Redevelopment District and 
the approval of the Project Plan, and the reimbursement of all costs and expenses 
previously incurred for such purposes. 

"Project Plan" means the project plan approved for the Redevelopment District 
pursuantto an ordinance enacted by the Council of the Issuer on August 21, 2007. 

"Purchaser" means First United Bank & Trust as the initial purchaser of the 
Bonds directly from the Issuer. 

"Rebate Analyst" means the entity or person chosen by the Issuer in accordance 
with Section E(2) hereof to determine the Rebate Amounts. 

"Redevelopment District" means the City of Morgantown Falling Run 
Redevelopment District No. I, established pursuant to an ordinance enacted by the 
Council of the Issuer on December 16, 2003. 

"Regulation" or "Regulations" means the temporary, proposed or final Income 
Tax Regu'lations promulgated by the Department of the Treasury that are applicable to 
the Bonds. 

"Tax Increment Revenues" shall mean, subject to the exceptions and 
qualifications set forth in the Act, all incremental real and personal property taxes that 
would normally be paid to the Sheriff of Monongalia County, based upon the regular 
levy on all such applicable properties within the Redevelopment District. 

B. GENERAL 

1. This certificate is being executed and delivered pursuant to Section 148 of the 
Internal Revenue Code of 1986, as amended, and regulations promulgated thereunder (the 
"Code"). The undersigned officer and elected official respectively of the Issuer are officers or 
officials of the Issuer charged with the responsibility of reissuing the Bonds. We are 
familiar with the facts, circumstances, and estimates herein certified and are duly authorized to 
execute and deliver this certificate on behalf of the Issuer. 

2. This certificate may be relied upon as the certificate of the Issuer. 

3. This certificate is based upon facts, circumstances, estimates and expectations of 
the Issuer in existence on the date of reissuance and to the best of our knowledge and belief, the 
expectations of the Issuer set forth herein are reasonable. 

4. The Issuer has covenanted in the Indenture that it will not permit at any time or 
times any of the proceeds of the Bonds or any funds of the Issuer to be used directly or indirectly 
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to acquire any securities or obligations, the acquisition of which would cause any of the Bonds to 
be "arbitrage bonds" within the meaning of Section 148 of the Code. 

5. The Bonds were sold on October 5, 2007 (the "Sale Date") and delivered on that 
date to the Purchaser for a purchase price of$3,000,000 (the par amount thereof). 

6. The Original Bonds were issued for the purposes of providing moneys necessary 
(i) to pay Costs of the Project, (ii) to fund a Reserve Fund for the Bonds, (iii) to pay capitalized 
interest on the Bonds, and (iv) to pay Costs of issuance of the Bonds and related costs. The 
Reissued Bonds are issued to replace the Original Bonds with a new obligation having changes 
in interest rate and the addition of the Payment Agreement as security for the payments on the 
Reissued Bonds. 

7. The face amount of the Original Bonds and the Reissued Bonds is $3,000,000. 
The sources and uses of proceeds of the Original Bonds were as follows: 

Sources 

Par amount of Bonds 

Total Sources 

Deposit to Administrative Expense Fund 
Deposit to Reserve Fund 
Deposit to Costs of Issuance Fund 
Deposit to Capitalized Interest Account 
Funds Available to Issuer for Project Costs 

Total Uses 

$3,000,000.00 

$3,000,000.00 

$ 5,000.00 
120,000.00 
286,000.00 
157,299.31 

2,431,700.69 

$ 3,000,000 

8. The Issuer is a governmental unit and has general taxing powers. 

c. THE PROJECT AND USE OF BOND PROCEEDS 

1. More than ten percent (10%) of the proceeds of the Bonds were used for private 
business uses within the meaning of Section 141 due to the Issuer's Development Agreement 
with the Developer. 

2. Not more than ten percent (10%) of the payment of principal of or interest on 
the Original Bonds has been, or the Reissued Bonds will be, directly or indirectly, (A) 
secured by any interest in (1) property used or to be used for a private business use by any 
person other than a state or local governmental unit, or (2) payments in respect of such property, 
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or (B) derived from payments (whether or not to the Issuer), in respect of property, or 
borrowed money, used or to be used for a private business use by any person other than a state 
or local governmental unit. 

3. Not more than five percent (5%) of the proceeds of the Bonds will be used, 
directly or indirectly, to make or finance loans to persons other than a state or local 
governmental unit. The Bond proceeds will only be used to finance improvements to public use 
property or to reimburse such costs. Any use ofthe Bond proceeds for any portion of the Project 
that is deemed to not constitute public use property will, when distributed to or for the benefit of 
the Developer constitute a grant to the Developer for purposes of Treasury Regulation Section 
1.141-5. The Bonds shall be secured by generally applicable taxes attributable to property 
within the Redevelopment District. 

4. No portion of the payments of principal or interest will be made, financed 
or secured by, directly or indirectly, payments or property used in any trade or business of any 
person other than the Issuer. The Issuer will not permit any portion of the payment of the 
principal or interest on the Bonds to be secured, directly or indirectly, by (i) interests in 
property or (ii) payments in respect of such property, which property is used or to be used in any 
trade or business of any person other than the Issuer. The Issuer will not permit any portion of 
the payment of the principal or interest on the Bonds to be derived, directly or indirectly by 
payments (whether or not to the Issuer) in respect of property or borrowed money, used or to 
be used in any trade or business of any persons other than the Issuer. 

D. THE BONDS 

1. The Issuer expects to make all payments on the Bonds from Tax Increment 
Revenues or guarantee payments of up to $120,000 per annum by West Virginia University 
under the Payment Agreement. The Tax Increment Revenues constitute a portion of the 
regular property tax revenues paid to the Sheriff of Monongalia County, West Virginia on all 
taxable properties within the Redevelopment District. Such property taxes are an enforced 
contribution exacted pursuant to legislative authority in the exercise of the taxing power of the 
Issuer, the State of West Virginia, Monongalia County, West Virginia and the Monongalia 
County Board of Education and such property taxes are imposed and collected for the purpose 
of raising revenue to be used for governmental purposes. The property tax is imposed at 
uniform tax rates and is applicable to all persons of the same classification in the 
Redevelopment District and is collected through a generally applicable manner of determination 
and collection. As a result, the property tax is a tax of general application within the meaning of 
Treasury Regulation Section 1.141-4( e). As a part of its compliance procedures with respect 
to the tax-exemption of the Bonds, the Issuer shall consult with Bond Counsel before agreeing 
to any future change in the nature of the security or sources for payment of the Bonds. 

2. When received by the Sheriff of Monongalia County, West Virginia, the Tax 
Increment Revenues will be deposited into the TIF Fund and then deposited on a monthly basis 
into the Revenue Fund. Monies in the Revenue Fund will then be used in the following priority 
to (a) fund the Administrative Expense Fund, (b) fund the Rebate Fund (c) fund the Debt 
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Service Fund to provide an amount equal to the interest coming due on the Bonds on the next 
succeeding Interest Payment Date for such Bonds, (d) transfer to the Debt Service Fund on the 
Maturity Date of the Bonds, the amount necessary to pay the principal and interest coming due 
on the Bonds on such Maturity Date and (e) funding any deficiency in the Reserve Fund. Any 
amounts then remaining in the Revenue Fund in excess of $5,000 will be used for mandatory 
redemption of the principal of the Bonds in $5,000 increments in accordance with Section 3.01 
of the Indenture. 

3. The Issuer expects amounts received by the Sheriff of Monongalia County and 
deposited in the TIF Fund, the Revenue Fund and the Debt Service Fund to be used primarily 
to achieve a proper matching of revenues and debt service on the Bonds within each Bond Year. 
The TIF Fund, the Revenue Fund and the Debt Service Fund will be depleted at least once 
each year except for a reasonable carryover amount in the aggregate not to exceed the 
greater of the earnings on such funds for the immediately preceding Bond Year or 1I12th 
of the debt service on the Bonds for the immediately preceding Bond Year. Amounts 
deposited into the TIF Fund, the Revenue Fund and the Debt Service Fund are expected to be 
spent within 13 months after the date of receipt by or on behalf of the Issuer and any amounts 
received from the investment or reinvestment of moneys held in such funds will be expended 
within 1 year after the date of accumulation thereof in such funds. Amounts held in the TIF 
Fund, the Revenue Fund and the Debt Service Fund may be invested without regard to yield. 

Amounts held in the Administrative Expense Fund and the Rebate Fund are neither 
pledged to nor expected to be used to pay debt service on the Bonds. Amounts held in the 
Administrative Expense Fund and the Rebate Fund may be invested without regard to yield. 

4. The Debt Service Reserve Fund is established from which the Trustee may 
withdraw amounts from time to time solely for the purpose of making up any deficiency in 
the Debt Service Fund or for payment or redemption of all outstanding Bonds. The 
Placement Agent has advised that the Debt Service Reserve Fund is reasonably required in 
that it was a material factor in selling the Bonds at the lowest possible yield (given other 
characteristics of the Bonds) without regard to any benefit from positive net investment 
earnings on amounts held in the Debt Service Reserve Fund, and that it is reasonable and 
customary in marketing similar issues of governmental obligations. All moneys on deposit in 
the Debt Service Reserve Fund in excess of the Reserve Requirement shall be transferred to 
the Project Fund, or if the Project has been completed, to the Debt Service Fund and will be 
allocated to pay debt service on the Bonds. The amount deposited in the Debt Service Reserve 
Fund will not exceed the lesser of (i) 10% of the Sale Proceeds of the Bonds, (ii) maximum 
annual debt service on the Bonds, or (iii) 125% of average annual debt service on the Bonds. 

5. Other than the TIF Fund, the Revenue Fund, the Debt Service Fund and the 
Reserve Fund, there are no other funds or accounts of the Issuer which (i) are reasonably 
expected to be used to pay Debt Service on the Bonds or which are pledged as collateral to 
secure repayment of Debt Service on the Bonds and (ii) for which there is a reasonable 
assurance that amounts therein will be available to pay Debt Service on the Bonds. 
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6. The Bonds are treated as a single issue for tax purposes. No obligations other 
than the Bonds are (a) being sold at substantially the same time (within 15 days) as the Bonds, 
(b) being sold pursuant to the same plan of financing as the Bonds, and (c) reasonably expected 
to be paid from substantially the same source of funds as the Bonds, determined without regard 
to guarantees from unrelated parties. Accordingly, no obligations other than those that comprise 
the Bonds are a part of the same issue with the Bonds. 

7. The amortization schedule for the Reissued Bonds stated in Exhibit A to the 
Payment Agreement represents reasonable expectations of the Issuer. 

8. The arbitrage yield on the Reissued Bonds is 4.718835%, and the weighted 
average maturity of the Reissued Bonds is 11.5 years. 

E. REBATE OF EXCESS ARBITRAGE 

1. Payment of Rebate Amounts to United States. 

(a) Installment Computation Dates. Unless the Reissued Bonds are 
redeemed prior to such time, the Issuer shall pay to the United States, not later than 
sixty (60) days after each Installment Computation Date as measured from the 
date of reissuance, a Rebate Installment Payment which, when added to all 
previous Rebate Installment Payments made with respect to the Reissued Bonds, is 
equal to not less than ninety percent (90%) of the Rebate Amount (computed from 
the date of reissuance to each such Installment Computation Date). The initial 
Installment Computation Date shall be selected by the Issuer but shall not be 
later than , 2018, which is the fifth anniversary of the date of 
reissuance. Within 30 days after each Installment Computation Date, the Issuer 
shall advise the Trustee in writing as to whether a Rebate Installment Payment is 
payable to the Internal Revenue Service and the amount of any such payment. 

(b) Final Computation Date. The Issuer shall pay to the United 
States, not later than , 2013, which is sixty (60) days after today, one 
hundred percent (100%) of the Rebate Amount for the Final Computation Date 
for the Original Bonds and not later than sixty (60) days after the last 
outstanding Reissued Bonds are paid or redeemed, one hundred percent (100%) 
of the Rebate Amount for the Final Computation Date for the Reissued 
Bonds. 

(c) Mailing of Rebate Payment. Each Payment of an installment 
shall be mailed to the Internal Revenue Service Center, Philadelphia, 
Pennsylvania 19255. Each payment shall be accompanied by (i) a copy of IRS 
Form 8038-T, and (ii) the CUSIP number for the Bond with the latest maturity. 

(d) Excess Balance in Rebate Fund; Excess Rebate Payments. If on 
the Rebate Payment Date the balance on deposit in the Rebate Fund is in excess of 
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the Rebate Amount attributable to the Bonds, such excess may be withdrawn by 
the Issuer from the Rebate Fund. The Issuer may direct that any overpayment of 
rebate may be recovered from any rebate payment previously made to the 
United States under any procedure that may be permitted by the Code or the 
Regulations. 

( e) Recordkeeping. In connection with the rebate requirement, the 
Issuer shall maintain (or cause to be maintained) the following records: 

(i) The Issuer shall record all amounts paid to the United 
States pursuant to Section E(2) hereof. 

(ii) The Issuer shall retain records of the rebate calculations 
until six years after the Final Computation Date. 

(iii) The Issuer shall keep and record the data described in 
Section E(l)( c) hereof pertaining to the investment of the proceeds of the Bonds 
until six years after the Final Computation Date. 

2. Rebate Analyst. 

(a) A Rebate Analyst shall be appointed to perform the rebate 
calculations, as required herein. 

(b) The Issuer may rely conclusively upon and shall be fully 
protected from all liability in relying upon the opinions, calculations, 
determinations, directions and advice of the Rebate Analyst. The charges and 
fees for such Rebate Analyst shall be payable by the Issuer as an administrative 
expense of the Redevelopment District from the Tax Increment Revenues of the 
Redevelopment District. 

3. Failure to Pay Rebate Amounts. In the event the Issuer fails to pay at the proper 
time and in the proper amounts, any Rebate Amount, it will pay the rebate amount plus 
interest within 180 days after discovery of such failure as set forth in Section 1.148-3(h)(3) 
of the Regulations. Notwithstanding the foregoing, in the event the Issuer fails to pay at the 
proper time and in the proper amount any Rebate Payment or correction amount, it hereby 
covenants and agrees to pay any penalty required by Internal Revenue Service in lieu of a 
declaration of taxability on the Bonds. 

F. INVESTMENT AGREEMENT 

1. In the event that the Issuer invests any proceeds of the Bonds in an investment 
agreement, repurchase agreement or other investment (the "GIC"), the Issuer hereby agrees to 
comply with Treasury Regulations Sections 1.148-5(d)(6)(iii) and (iv) and 1. 148-S(e)(ii), or 
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any successor thereto, in connection with the GIC, including, but not limited to, preservation of 
the following records until 3 years following the final maturity of the Bonds: 

(a) A copy of the GIC. 

(b) The receipt for, or other record of, the amount paid by the Issuer for the 
GIC, together with a record of any administrative costs paid by the Issuer and the 
certification by the successful bidder, of the administrative costs paid. 

(c) The name of each bidder, the time and date of each bid and the bid 
results. 

(d) The bid solicitation form, together with an explanation (including reasons) 
of any deviation from the form or any modification of any bid (including a record of 
any substitutions of an investment in a winning bid and of how the price of the 
substitute investment as determined). 

(e) For purchases other than GIC's, the cost of the most efficient SLGS 
portfolio determined at the time that bids were required to be submitted. 

G. MISCELLANEOUS 

1. The Issuer shall file Form 8038-G for the Reissued Bonds in a timely fashion 
with the Internal Revenue Service Center, Ogden, Utah 84201. 

2. The original proceeds of the Bonds did not exceed the amount necessary for the 
purpose of the issue. 

3. The Bonds are not, and will not be, in whole or part, directly or indirectly, 
federally guaranteed within the meaning of Section 149(b) of the Code. 

4. The Issuer has not entered and will not enter into any transaction to reduce the 
Yield on an investment of the Gross Proceeds of the Bonds so as to cause the amount to be 
rebated to the United States Treasury to be less than it would have been had the transaction 
been at arm's length and the Yield on the Bonds not been relevant to either party to the 
transaction, and that all investments of Gross Proceeds will be made on an arm's length, Fair 
Market Value basis. 

5. No portion of the proceeds of the Bonds will be used directly or indirectly to 
replace funds of the Issuer or other related governmental agency that have been used directly or 
indirectly to acquire securities or obligations which may reasonably be expected, on the date 
hereof, to produce a yield materially higher than the Yield on the Bonds. 

6. The Bonds are not and will not be part of a transaction or series of 
transactions that (i) attempt to circumvent the provisions of Section 148 of the Code, or any 
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successor thereto, and the Regulations promulgated thereunder which enable the Issuer to exploit 
the difference between tax -exempt and taxable interest rates to gain a material financial 
advantage or (ii) increase the burden on the market for tax-exempt obligations in any manner, 
including, without limitation, by selling obligations that would not otherwise be sold or selling 
a larger amount of obligations, or issuing them sooner, or allowing them to remain outstanding 
longer, than would otherwise be necessary. 

7. No other obligations are being issued by the Issuer or any related entity at 
substantially the same time and sold pursuant to a common plan of financing and which will 
be paid out of substantially the same source of funds (or which will have substantially the 
same claim to be paid out of substantially the same source of funds) as the Bonds or which will 
be paid directly or indirectly from proceeds of the sale of the Bonds. 

8. The issuance of the Bonds will not involve the use of a "device" or an "abusive 
transaction" within the meaning of Section 149(d)(4) of the Code and the Regulations 
thereunder. 

9. The Issuer covenants to comply with all requirements of the Code that must be 
satisfied subsequent to the issuance of the Bonds in order that the interest thereon be and 
continue to be excludable from gross income for federal income tax purposes. 

10. The Issuer shall comply with all yield restrictions on Bond proceeds as set forth 
in the Code. 

11. Under Section 1.148-2(b) of the Regulations, an officer of the Issuer must 
certify the Issuer's expectations as of the issue date. In accordance therewith, the undersigned 
Mayor and Interim City Manager of the Issuer hereby in good faith certify that the representations 
and covenants set forth in this Tax and Non Arbitrage Certificate constitute the reasonable 
expectations of the Issuer as of the reissuance date. Accordingly, the representations and 
covenants set forth herein are intended and may be relied upon as the certification described in 
Section 1.148-2(b) of the Regulations and are being delivered as part of the record of 
proceedings in connection with the issuance of the Bonds. 

12. To the best of our knowledge, infonnation and belief there are no other facts, 
estimates and circumstances which would materially change the expectations herein expressed. 

13. Ballard Spahr LLP is entitled to rely upon the representations, expectations, 
covenants, certifications and statements contained herein in rendering its opinions regarding the 
tax-exempt status of interest on the Reissued Bonds. 

14. At the time of the issuance of the Bonds, the Issuer reasonably expected to spend 
at least eighty-five percent (85%) of the spendable proceeds of the Bonds to carry out the 
governmental purpose for which the Bonds are being issued within three (3) years of the date of 
the issuance of the Bonds. Not more than fifty percent (50%) of the proceeds of the Bonds 
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were or will be invested in investments having a substantially guaranteed yield for four (4) 
years or more. 

15. Notwithstanding any other prOVlSIOn hereof, any prOVlSlon of this Tax and 
Arbitrage Certificate shall be amended at any time and such amendment shall be complied with, 
upon receipt by the Issuer of an opinion of Bond Counsel that such amendment is necessary or 
permissible under the then current Code and Regulations and is either necessary to or will not 
adversely affect the excludability of interest on the Bonds from gross income of the recipients 
thereof for federal income tax purposes. 

16. To the best of our knowledge, information and belief, the foregoing 
expectations are reasonable. 

17. The Issuer agrees and covenants to use the Post-Issuance Compliance Policies set 
forth in Exhibit A hereof to monitor its compliance with the Code and Regulations and other 
rules that must be complied with (the "Tax Exempt Rules") while the Bonds are outstanding to 
ensure that the interest on said bonds remain exempt from gross income for federal income tax 
purposes. The Issuer further agrees and understands that if the Tax Exempt Rules are not 
complied with, the parties may use the remedial actions set forth in Regulations §1.141-12, or 
may use the voluntary closing agreement process of the Internal Revenue Service in order to 
bring the Bonds into compliance with the Tax Exempt Rules. 

[REMAINDER OF PAGE INTENTIONALL Y LEFT BLANK] 
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IN WITNESS WHEREOF, we have executed this Tax and Non-Arbitrage 
Certificate this .2013. 
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TIlE CITY OF MORGANTOWN 

By: 

By: 

Name: Jim Manilla 
Title: Mayor 

Name: Jeff Mikorski 
Title: Interim City Manager 



EXHIBIT A 

TAX COMPLIANCE POLICIES 

Purpose 

Issuers of tax-exempt bonds must comply with federal tax rules pertaining to expenditure of 
proceeds for qualified costs, rate of expenditure, use of bond fmanced property, investment of 
proceeds in compliance with arbitrage rules, and retention of records. The following policies are 
intended to establish compliance by the City of Morgantown (the "Issuer") with these rules in 
connection with the reissuance of the Issuer's Tax Increment Revenue Bonds (Falling Run 
Project No.1), Series 2007 A (the "Bonds"). 

Tax Requirements Associated with Sale and Issuance of Bonds 

Review and retention of tax documents related to the sale and issuance of the Bonds will be 
supervised by the Finance Director of the Issuer or his/her designee (the "Oversight Officer"). 

• Form 8038G (tax exempt bonds) will be reviewed and filed not later than the 15th 

day of the 2nd calendar month following the quarter in which the bonds were 
reissued. Filing of appropriate version or versions of Form 8038G will be 
confirmed with bond counsel. 

Expenditure of Proceeds for Qualified Costs 

Expenditure of bond proceeds will be reviewed by the Oversight Officer. 

• Bond proceeds will be disbursed pursuant to an approved form of requisition 
stating the date, amount and purpose ofthe disbursement. 

• Requisitions must identify the financed property in conformity with the Tax and 
Non-Arbitrage Certificate executed by the Issuer at closing, including any 
certifications as to the character and average economic life of the bond-financed 
property. 

• Requisitions for costs that were paid prior to the issuance of the Bonds are, in 
general, limited to costs paid subsequent to, or not more than 60 days prior to, the 
date a "declaration of intent" to reimburse the costs was adopted by the Issuer. If 
proceeds are used for reimbursement, a copy of the declaration will be obtained 
and included in the records for the Bonds, if not already part of the bond 
transcript. 
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• Requisitions will be summarized in a "final allocation" of proceeds to uses not 
later than 18 months after the in-service date of the financed property (and in any 
event not later than 5 years and 60 days after the issuance of the Bonds). 

• Expenditure of proceeds will be monitored against the Tax and Non-Arbitrage 
Certificate expectations to spend or commit 5% of net sale proceeds within 6 
months, to spend 85% of net sale proceeds within 3 years, and to proceed with 
due diligence to complete the project and fully spend the net sale proceeds. 
Expected expenditure schedules, project timelines, and plans and specifications 
will be maintained to support expectations. Reasons for failure to meet the 
expected schedule will be documented and retained in the records for the Bonds. 

• If the 18-month spending exception to rebate applies, expenditure of gross 
proceeds will be monitored against the following schedule for the arbitrage rebate 
exception for the issue, if applicable: 

15% within 6 months 

60% within 12 months 

100% within 18 months 

• If the 2-year spending exception to rebate applies, expenditure of "available 
construction proceeds" will be monitored against the following schedule for the 
arbitrage rebate exception for construction issues if applicable: 

10% within 6 months 

45% within 12 months 

75% within 18 months 

100% within 24 months 

Expenditure of Proceeds 

In addition to the general review of expenditures described above, expenditure of proceeds of the 
Bonds will be reviewed by the Oversight Officer. 

• Only a small portion (5%) of the proceeds of Bonds can be used for operating 
expenses or other "working capital" costs. Requisitions for costs of the Project 
will accordingly be monitored to confirm that they are for capital costs of the 
Project. 
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• Investment earnings on sale proceeds of the Bonds will be tracked and will be 
requisitioned only for appropriate expenditures. 

Use of Bond-Financed Property 

Use of bond-financed property when completed and placed in service will be reviewed by the 
Oversight Officer. 

• Average nonexempt use of bond-financed property over the life of the Issue 
cannot exceed 10% of the proceeds. 

• Agreements with business users or non-profit organizations for lease or 
management or services contracts, sponsored research, naming rights or any other 
potential nonexempt use of bond-financed property will be reviewed prior to 
execution of any contract to determine if property is bond-financed. 

• Agreements with business users or other non-profit organizations for lease or 
management or services contracts or other private business use involving 
bond-financed property will be tracked and aggregated with other private business 
uses for compliance with the 10% limit, as set forth in the Tax and Non-Arbitrage 
Certificate. 

• No item of bond-financed property will be sold or transferred to a nonexempt 
party without advance arrangement of a "remedial action" under the applicable 
Income Tax Regulations. 

Investments and IRS Filings 

Investment of bond proceeds in compliance with the arbitrage bond rules and rebate of arbitrage 
will be supervised by the Oversight Officer. 

• Guaranteed investment contracts ("Gle') will be purchased only using the 
three-bid "safe harbor" of applicable Income Tax Regulations, in compliance with 
fee limitations on GIC brokers in the Income Tax Regulations. 

• Other investments will be purchased only in market transactions. 

• Calculations of rebate liability will be performed annually by outside consultants. 

• Rebate payments will be made with Form 8038-T no later than 60 days after 
(a) each fifth anniversary of the date of issuance and (b) the final retirement of the 
issue. Compliance with rebate requirements will be reported to the bond trustee. 

• Identify date for first rebate payment at time of issuance. Enter in records for the 
Issue. 
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Records 

Management and retention of records related to tax-exempt bond issues will be supervised by the 
Oversight Officer. 

• Records will be retained for the life of the bonds plus any refunding bonds plus 
three years. Records may be in the form of documents or electronic copies of 
documents, appropriately indexed to specific bond issues and compliance 
functions. 

• Retainable records pertaining to the Bonds include transcript of documents 
executed in connection with the issuance of the bonds (including authorizing 
orders, Form 8038G, and Tax and Non-Arbitrage Certificate) and any 
amendments, and copies of rebate calculations and records of payments, including 
Forms 8038-T. 

• Retainable records pertammg to expenditures of bond proceeds include 
requisitions, trustee statements and final allocation of proceeds. 

• Retainable records pertaining to use of property include all agreements reviewed 
for nonexempt use. 

• Retainable records pertaining to investments include GIC documents under the 
Income Tax Regulations, records of purchase and sale of other investments, and 
records of investment activity sufficient to permit calculation of arbitrage rebate 
or demonstration that no rebate is due. 

Overall Responsibility 

Overall administration and coordination of this policy is the responsibility of the Oversight 
Officer. 

THE CITY OF MORGANTOWN 

By: 
Name: Jim Manilla 
Title: Mayor 

By: 
Name: Jeff Mikorski 
Title: Interim City Manager 

Date: _____ -', 2013 

DMEAST#16106795 v4 





CITY OF MORGANTOWN 

TUESDAY, MAY 7, 2013 
REGULAR MEETING 

AGENDA ITEM 

1. Consideration for adoption on first reading of a Resolution and Ordinance of the 
City of Morgantown which would authorize and direct the modification of certain tenns of the 
City's outstanding Tax Increment Revenue Bonds (Falling Run Project No. 1) Series 2007 A 
approve the forms of certain documents and the execution and delivery of such documents in 
connection with such modifications and related matters. 
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Bond Modification Resolution and Ordinance 

RESOLUTION AND 
ORDINANCE OF THE CITY OF MORGANTOWN 
AUTHORIZING BOND TERM MODIFICATIONS 

A RESOLUTION AND ORDINANCE AUTHORIZING AND 
DIRECTING THE MODIFICATION OF CERTAIN TERMS 
OF THE CITY OF MORGANTOWN'S OUTSTANDING 
TAX INCREMENT REVENUE BONDS (FALLING RUN 
PROJECT NO.1), SERIES 2007 A, ISSUED IN THE 
ORIGINAL AGGREGATE PRINCIPAL AMOUNT OF 
$3,000,000 TO FINANCE COSTS OF DESIGN, 
ACQUISITION, CONSTRUCTION AND EQUIPPING OF 
INFRASTRUCTURE IMPROVEMENTS IN THE CITY OF 
MORGANTOWN FALLING RUN REDEVELOPMENT 
DISTRICT NO.1, AND ALL NECESSARY 
APPURTENANCES AND RELATED FACILITIES, AND 
OTHER EXPENSES AND COSTS RELATED THERETO 
AND TO THE BONDS; AUTHORIZING THE EXECUTION 
AND DELIVERY OF A FIRST SUPPLEMENTAL 
INDENTURE OF TRUST, AN AMENDED SERIES 2007 A 
BOND, A TAX AND NON-ARBITRAGE CERTIFICATE 
AND OTHER DOCUMENTS FOR SUCH AMENDED 
BONDS; APPROVING THE TERMS OF THE AMENDED 
SERIES 2007 A BONDS AND AUTHORIZING AND 
DIRECTING THE EXECUTION AND DELIVERY OF 
SUCH AMENDED SERIES 2007 A BONDS; AUTHORIZING 
THE TAKING OF ALL ACTIONS NECESSARY TO 
CARRY OUT THE FOREGOING. 

WHEREAS, The City of Morgantown, a municipal corporation and political 
subdivision of the State of West Virginia (the "Issuer"), under Chapter 7, Article lIB of the 
Code West Virginia, 1931, as amended (the "Act"), has plenary power and authority to issue tax 
increment obligations to finance the costs of acquisition, construction and equipping of a project 
or projects included in a development or redevelopment plan approved by the West Virginia 
Development Office and adopted by the governing body of the Issuer, that are located within a 
development or redevelopment district, which project costs may include (i) interest prior to and 
during the acquisition, construction and equipping of a project and for a reasonable time 
thereafter; (ii) such reserves as may be required; (iii) reimbursement of costs of any interim 
financing or cash expenditures entered on behalf of projects in the development or 
redevelopment district; and (iv) any and all other expenses incidental to planning, carrying out 
and financing the project; 
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WHEREAS, the Issuer has, by Ordinance enacted December 16, 2003 (the 
"District Establishment Ordinance"), created a redevelopment project area or district designated 
as the "City of Morgantown Falling Run Redevelopment District No.1" (the "TIF District"), 
approved a project plan for the TIF District (the "Prior Project Plan"), and established a tax 
increment financing fund (the "TIF Fund") to facilitate the issuance of tax increment financing 
obligations by the Issuer; 

WHEREAS, pursuant to an Ordinance enacted by the Issuer on August 21, 2007 
(the "Project Plan Amendment Ordinance"), the Issuer approved a new project plan for the TIF 
District which amended and superceded the Prior Project Plan (the "Project Plan"), consisting 
generally of some or all of the following public improvements: the design, acquisition, 
construction and equipping of water lines, storm water culverts and facilities, sewer lines, road 
improvements, land and right-of-way acquisition, demolition and site preparation, pedestrian 
ways, other underground utilities, lighting and other related infrastructure and utilities 
improvements and all necessary appurtenances (the "Project"); 

WHEREAS, the Issuer has previously entered into that certain Indenture of Trust 
dated October 5, 2007 (the "Original Indenture"), by and between the Issuer and The Bank of 
New York Mellon (the "Trustee") under which the Issuer issued The City of Morgantown Tax 
Increment Revenue Bonds (Falling Run Project No.1) Series 2007 A, dated October 5, 2007, 
issued in the original aggregate principal amount of $3,000,000 (the "Series 2007 A Bonds") the 
proceeds of which were used (i) to finance costs of the Project; (ii) to deposit funds in the 
Reserve Fund for the Series 2007 A Bonds; (iii) to pay capitalized interest on the Series 2007 A 
Bonds; (iv) to fund certain Administrative Expenses; and (v) to pay the costs of issuing the 
Series 2007 A Bonds; 

WHEREAS, Section 7.02 of the Original Indenture provides that with the prior 
written consent of the Owners of all the Series 2007 A Bonds, the Issuer may enter into a 
Supplemental Indenture which will thereafter form a part of the Indenture, to modify any of the 
provisions thereof; 

WHEREAS, all interest which has previously become due and payable on the 
Series 2007 A Bonds has been paid, but in order to pay the full amount of interest due on the 
Series 2007 A Bonds on the December 1, 2012 Interest Payment Date, funds were transferred 
from the Reserve Fund to the Debt Service Fund and presently, the amount on deposit in the 
Reserve Fund is less than the Reserve Requirement; 

WHEREAS, West Virginia University Board of Governors on behalf of West 
Virginia University, an agency and higher education institution of the State of West Virginia (the 
"University") has agreed pursuant to a Contingent and Guaranteed Payment Agreement dated 
October 10, 2012 (the "Payment Agreement") between the University and First United Bank & 
Trust, in its capacity as the Owner of all the outstanding Series 2007 A Bonds (the "Original 
Purchaser") to make an annual payment (the "Guaranty Payment") in an aggregate amount up to 
$120,000, as further described in the Payment Agreement, to support the Series 2007 A Bonds 
and pursuant to the Payment Agreement the Original Purchaser agreed, for purposes of 
calculating the amounts of such Guaranty Payment and for purposes of modifying the interest 
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rate provisions of the Series 2007 A Bonds, to modify the interest rate on the Series 2007 A 
Bonds; 

WHEREAS, the Issuer and the Trustee have agreed to modify the Original 
Indenture and the terms of the Series 2007 A Bonds to lower the interest rate on the Series 2007 
A Bonds for such period of time and in a manner consistent with the Payment Agreement and to 
provide for the Trustee's receipt and application of the Guaranty Payment to the payment of debt 
service on the Series 2007 A Bonds and the Original Purchaser, as the Owner of all the 
outstanding Series 2007 A Bonds has consented thereto; 

WHEREAS, the Issuer desires to authorize and direct pursuant to this Resolution 
and Ordinance the modification of the Original Indenture and the terms of the Series 2007 A 
Bonds to lower the interest rate on the Series 2007 A Bonds for such period of time and in a 
manner consistent with the Payment Agreement, to provide for the Trustee's receipt and 
application of the Guaranty Payment to the payment of debt service on the Series 2007 A Bonds 
and in connection therewith to designate the Revenue Fund established pursuant to the Original 
Indenture (the "Revenue Fund") as a sub-account of the Issuer's TIF Fund established for the 
TIF District by the District Establishment Ordinance and to authorize and direct the execution 
and delivery of all documents and the taking of all actions that may be necessary or desirable in 
connection therewith; and 

WHEREAS, the modification of the Original Indenture and the terms of the 
Series 2007 A Bonds and other actions contemplated by this Resolution and Ordinance will 
benefit the inhabitants of The City of Morgantown, will increase opportunities for employment 
in the City and will help in establishing a balanced economy within the City, and the health, 
happiness, right of gainful employment and general welfare of the citizens and residents of the 
City will be promoted thereby and the same constitutes a public purpose of the Issuer under the 
Act. 

NOW, THEREFORE, BE IT RESOLVED AND ORDAINED BY THE 
CITY COUNCIL OF THE CITY OF MORGANTOWN, AS FOLLOWS: 

Section 1. The Original Indenture and the terms of the Series 2007 A Bonds 
are hereby authorized, approved and directed to be modified, amended and supplemented in 
order to: (i) provide that the Series 2007 A Bonds shall bear interest at the rate of 2.5% per 
annum from December 2,2012 until June 1,2014; 3.5% per annum from June 2, 2014 until June 
1, 2017; and 5.69% per annum thereafter; (ii) modify the flow of funds under the terms of the 
Original Indenture in order to provide for the receipt of the Guaranty Payment pursuant to the 
Payment Agreement and the application of the same to the payment of debt service on the 
Bonds; (iii) designate the Revenue Fund established pursuant to the Original Indenture as a sub
account of the City's TIF Fund which has been established for the TIF District by the District 
Establishment Ordinance; and (iv) carry into effect the modifications to the terms of the Series 
2007 A Bonds and the Original Indenture which are necessary in connection with the 
transactions contemplated by the Payment Agreement (collectively, the "Modifications"). 

Section 2. The Amended and Restated Series 2007 A Bond (the "Amended Series 
2007 A Bond") of the Issuer, substantially in the form submitted to this meeting as Exhibit A to 
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the First Supplemental Indenture (hereinafter defined) and made a part of this Resolution and 
Ordinance as though set forth in full herein, shall be and the same hereby is approved in order to 
carry out the Modifications. The Mayor and City Manager of the Issuer are hereby authorized 
and directed to execute, acknowledge, if necessary, and deliver the Amended Series 2007 A 
Bond, with such changes, insertions, variations and omissions as may be approved by the Mayor 
and City Manager, and the City Clerk is hereby authorized and directed to affix the seal of the 
Issuer thereto and to attest the same. The execution of the Amended Series 2007 A Bond by the 
Mayor and City Manager shall be conclusive evidence of such approval. 

Section 3. The First Supplemental Indenture of Trust (the "First Supplemental 
Indenture"), by and between the Issuer and the Trustee, substantially in the form submitted to 
this meeting and made a part of this Resolution and Ordinance as though set forth in full herein, 
shall be and the same is hereby approved in order to carry out the Modifications. The Mayor and 
City Manager of the Issuer are hereby authorized and directed to execute, acknowledge, if 
necessary, and deliver the First Supplemental Indenture, with such changes, insertions, variations 
and omissions as may be approved by the Mayor and City Manager, and the City Clerk is 
authorized and directed to affix the seal of the Issuer thereto and to attest the same. The 
execution of the First Supplemental Indenture by the Mayor and City Manager shall be 
conclusive evidence of such approval. 

Section 4. The Tax and Non-Arbitrage Certificate (the "Tax Certificate") of the 
Issuer with respect to the Amended Series 2007 A Bonds, substantially in the form submitted to 
this meeting and made a part of this Resolution and Ordinance as though set forth in full herein, 
shall be and the same is hereby approved in order to carry out the Modifications and the 
reissuance of the Series 2007 A Bonds for federal income tax purposes. The Mayor and City 
Manager shall execute and deliver the Tax Certificate, with such changes, insertions, variations 
and omissions as may be approved by the Mayor and City Manager. The execution of the Tax 
Certificate by the Mayor and City Manager shall be conclusive evidence of the approval of such 
changes, insertions, variations and omissions. 

Section 5. The Issuer recognizes and acknowledges that the execution and 
delivery of the Amended Series 2007 A Bonds and the First Supplemental Indenture for the 
purposes of carrying out the Modifications will cause a reissuance of the Series 2007 A Bonds 
for federal income tax purposes. The Issuer authorizes and approves the execution and delivery 
of such documents, including but not limited to IRS Form 8038-G, and the filing of the same 
with the Internal Revenue Service and other appropriate parties, and the taking of such other 
actions as may be necessary and appropriate under the circumstances in order to maintain the tax 
exempt status of the Series 2007 A Bonds, as amended, for federal income tax purposes. 

Section 6. The Amended Series 2007 A Bonds, together with the interest thereon 
and other costs incidental thereto, shall be secured solely by the pledges effected by the Original 
Indenture as modified pursuant to the First Supplemental Indenture herein authorized and 
defined, and by the tax increment and other revenues pledged for its payment in accordance with 
the Act. The Amended Series 2007 A Bonds, together with the interest thereon and other costs 
incidental thereto, shall not be deemed to be and shall not constitute an indebtedness of the 
Issuer, but shall be special and limited obligations of the Issuer, payable solely from the tax 
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increment and other revenues pledged for its payment under the Indenture and First 
Supplemental Indenture. Neither the Amended Series 2007 A Bonds nor the interest thereon, nor 
any other cost or charge in connection therewith, shall be a charge against or pledge of the 
property, faith and credit or taxing power, if any, of the State of West Virginia or the Issuer, 
except as to such property expressly provided therefor in the Indenture and First Supplemental 
Indenture, nor shall the same ever constitute an indebtedness of the State of West Virginia or the 
Issuer within the meaning of any constitutional provision or statutory limitation or constitute or 
give rise to a pecuniary liability of the State of West Virginia or the Issuer. No recourse shall be 
had for the payment of the principal of and interest on the Amended Series 2007 A Bonds 
against the Issuer or any official or member of the Issuer. The holders of the Amended Series 
2007 A Bonds shall have no right to have taxes levied by the legislature of the State of 
West Virginia or the taxing authority, if any, of the Issuer for the payment of the principal of, 
premium, if any, or interest on the Amended Series 2007 A Bonds, but the Amended Series 2007 
A Bonds shall be payable solely from the Tax Increment Revenues, the Guaranty Payment and 
other revenues and funds pledged pursuant to the Original Indenture and First Supplemental 
Indenture. 

Section 7. The Revenue Fund heretofore established with the Trustee 
pursuant to the Original Indenture is hereby designated by the Issuer as a sub-account of the TIF 
Fund for the TIF District and to the extent necessary the District Establishment Ordinance is 
hereby amended to provide for the designation of the Revenue Fund as a sub-account of the TIF 
Fund. 

Section 8. The Mayor, City Manager and Clerk and any other proper officers 
and employees of the Issuer, together with all other members and employees thereof, are hereby 
authorized and directed to execute, acknowledge, if necessary, and deliver any and all papers, 
documents, agreements, certificates and instruments, to affix the seal of the Issuer and attest the 
same for and on behalf of the Issuer and to do and cause to be done any and all acts and things 
necessary or proper for carrying out the transactions contemplated by this Resolution and 
Ordinance, the Amended Series 2007 A Bonds, the First Supplemental Indenture and other 
documents relating thereto. 

Section 9. All covenants, stipulations, obligations and agreements of the 
Issuer contained herein and contained in the Original Indenture, the First Supplemental 
Indenture, the Amended Series 2007 A Bonds, the Tax and Non-Arbitrage Certificate and other 
documents relating thereto shall be deemed to be the special and limited covenants, stipulations, 
obligations and agreements of the Issuer to the full extent permitted by law, and such covenants, 
stipulations, obligations and agreements shall be binding upon the Issuer and its successors from 
time to time and upon any board or body to which any powers or duties affecting such covenants, 
stipulations, obligations and agreements shall be transferred by or in accordance with law. 
Except as otherwise provided herein, all rights, powers and privileges conferred and duties and 
liabilities imposed upon the Issuer or the officials thereof by the provisions hereof and by the 
Original Indenture, the First Supplemental Indenture and the Amended Series 2007 A Bonds 
shall be exercised or performed by the Issuer or by such officers, board or body as may be 
required or permitted by law to exercise such powers and to perform such duties. 
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Section 10. No covenant, stipulation, obligation or agreement herein contained 
or contained in the Original Indenture, the First Supplemental Indenture, the Amended Series 
2007 A Bonds or other documents relating thereto shall be deemed to be a covenant, stipulation, 
obligation or agreement of any officer, agent or employee of the Issuer in his or her individual 
capacity and neither the members of the Issuer nor any officer executing the Amended Series 
2007 A Bonds shall be subject to any personal liability or accountability by reason of the 
issuance of the Amended Series 2007 A Bonds. No member of the Issuer or officer or employee 
of the Issuer shall be individually or personally liable for the payment of the principal of or the 
interest on any Amended Series 2007 A Bond, but nothing herein contained shall relieve any 
such member, official or employee from the performance of any official duty provided by law or 
this Resolution and Ordinance. 

Section 11. Steptoe & Johnson PLLC is hereby appointed as legal counsel to 
the Issuer in connection with the modification of certain terms of the Series 2007 A Bonds as 
described herein. 

Section 12. The laws of the State of West Virginia shall govern the 
construction of this Resolution and Ordinance and all Amended Series 2007 A Bonds reissued 
hereunder. 

Section 13. If any section, paragraph, clause or provision of this Resolution 
and Ordinance shall be held invalid, such invalidity shall not affect any of the remaining 
provisions of this Resolution and Ordinance. 

Section 14. All previous ordinances, orders, resolutions or parts thereof in 
conflict with the provisions of this Resolution and Ordinance are, to the extent of such conflict, 
hereby repealed. 

Section 15. The Issuer covenants that all acts, conditions, things and procedures 
required to exist, to happen, to be performed or to be taken precedent to and in the adoption and 
entry of this Resolution and Ordinance do exist, have happened, have been performed and have 
been taken in regular and due time, form and manner as required by and in full compliance with 
the laws and Constitution of the State of West Virginia applicable thereto; and that the Mayor, 
City Manager, City Clerk and members of the City Council of the City of Morgantown were at 
all times when any actions in connection with this Resolution and Ordinance occurred and are 
duly in office and duly qualified for such office. 

Section 16. This Resolution and Ordinance shall take effect immediately upon 
final enactment following a public hearing hereon. 

Section 17. Following the first reading by title hereof, an abstract of this 
Resolution and Ordinance, determined by the City to contain sufficient information as to give 
notice of the contents hereof, shall be published once a week for two successive weeks within a 
period of fourteen consecutive days, with at least six full days intervening between each 
publication, in the Dominion Post, being a newspaper published and of general circulation in The 
City of Morgantown, together with a notice stating that this Resolution and Ordinance has been 

6230899 



intToduced and that the Issuer contemplates the final enactment thereof and that any person 
interested may appear before the Council upon a date celtain, not less tllan 10 days subsequent to 
the date of the first publication of the said absb"act and notice and present protests and that a 
certified copy of the Resolution and Ordinance is on file in the office of the City Clerk for review 
by interested parties during the office hours of the City Clerk. 

At such hearing, all objections and suggestions shall be heard and the Council 
shall take such action as it shall deem proper in the premises. 

First Reading: May 7, 2013 

Second Reading: 
following Public Hearing 

May 21,2013 

Adopted this May 21, 2013. 

THE CITY OF MORGANTOWN 

By: ____________________________ __ 

Mayor 

By: __________________________ __ 
Interim City Manager 

APPROVED AND CORRECT AS TO FORM: 

By: -------------------------------
City Attorney 
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CERTIFICATION 

The undersigned, being the duly quali fied and act ing City Clerk of The City of 
Morgantown, does hereby certify that the forego ing Resolution and Ordinance was duly adopted 
and enacted by the City Counci l of The City of Morgantown following a public hearing thereon, 
at regular meetings du ly held, pursuant to proper notice thereof, on May 7 and May 2 1, 2013 
quorums being present and acting throughout, and which Resolution and Ordinance has not been 
modified, amended or revoked and is a true, correct and complete copy thereof as of this 
____ ~. 20 13. 

By: =-~~ _ ________ _ 
City Clerk 
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RESOLUTION APPROVING AND AUTHORIZING TO SUBMIT TO THE U.S. 
DEPARTMENT OF HOUSING AND URBAN DEVELOPMENT (HUD) 
THE 2013 COMMUNITY DEVELOPMENT BLOCK GRANT ACTION PLAN 

WHEREAS, The City of Morgantown is anticipated receive a FY 2013 entitlement allocation of 
$329,525 in Community Development Block Grant (CDBG) funding from the U.S. 
Department of Housing and Urban Development (HUD); and 

WHEREAS, The City has prepared the FY 2013 Action Plan in compliance with the 2009-2014 
Consolidated Plan; and 

WHEREAS, The FY 2013 Action Plan and 2009-2014 Consolidated Plan have been developed in 
accordance with the City of Morgantown's Citizen Participation Plan, including public 
hearings conducted on November 1,2012, and March 26,2013, along with a publication of 
proposed Action Plan for a 30 day Public Comment period April 1 - 30,2013 with plans 
available at City Hall, Public Library, BOP ARC Senior Center, BOP ARC Office and on the 
City's Web Site; 

NOW, THEREFORE the City of Morgantown by adoption of this resolution this 7th day of 
May, 2013, authorizes the execution of; 

SECTION 1, TheFY 2013 Action Plan allocating $329,525 in new CDBG funds, $14,121 in carry over 
funds, funding Administration & Planning - $68,729, Housing Programs - $65,000, 
Community Development Activities - $44,659, Non-Housing Community Development 
Activities - $160,000. 

SECTION 2, That the City of Morgantown City Manager is hereby designated as the official representative 
of the grantee and authorized to submit the Action Plan and all certifications, assurances, 
and related documents to the U.S. Department of Housing and Urban Development (HUD), 
and to act in connection with the submission as may be necessary 

SECTION 3, That the City of Morgantown City Manager is hereby authorized to execute the FY 2013 
CDBG Grant Agreement with the U.S. Department of Housing and Urban Development 
(HUD) and to administer the Community Development Block Grant Program on behalf of 
the City. 

SECTION 4, That the Office of Community Development is authorized to administer the CDBG grant and 
request drawdowns from HUD. 

Mayor 

City Clerk 



RESOLUTION 

WHEREAS, the City of Morgantown has applied to the West Virginia Department of 
Transportation, Division of Highways, for a grant to fund the Morgantown 
Walnut Street Streetscape 2012 Transportation Enhancement Program project. 

WHEREAS, the total eligible project costs of the grant to help fund the aforementioned project 
will be $437,500 with $350,000 comingfrom the Federal Highway 
Administration Funds and a $87,500 local match coming from the City of 
Morgantown; and 

WHEREAS, the West Virginia Department of Transportation has tentatively approved the 
$350,000 grant contingent upon the City of Morgantown executing the agreement 
hereto attached and made a part of this Resolution; and 

WHEREAS, Morgantown City Council is of the opinion that it is in the best interest of the 
citizens of the community for the project to be undertaken and the agreement to be 
executed. 

NOW, THEREFORE, BE IT RESOLVED by the City of Morgantown this 7th day of May, 2013, 
that its City Manager is authorized to execute the Agreement 
[State Project U331-MORlGA-17. 00) - Federal Project TEA-2012(602)D, and 
EA-2012 (638) D hereto attached. 

Mayor 

City Clerk 



AGREEMENT 

STATE PROJECT: U331-MOR/GA-17.00 

FEDERAL PROJECT: TEA-2012(602)D; TEA-2012(638)O 

MORGANTOWN WALNUT STREET STREETSCAPE 2012 

MONONGALIA COUNTY 

THIS AGREEMENT, executed in duplicate, made and entered into this 

_____ day of , 201-1 by and between the 

WEST VIRGINIA DEPARTMENT OF TRANSPORTATION, DIVISION OF 

HIGHWAYS, hereinafter called "DEPARTMENT" and the CITY OF 

MORGANTOWN, hereinafter called "SPONSOR". 

WITNESSETH that, 

WHEREAS, DEPARTMENT and SPONSOR have determined that a project 

for the construction of sidewalks, street lighting, pedestrian crosswalks, and 

landscaping is an eligible project for funding under the Transportation Enhancement 

Program as appropriated in the Safe, Accountable, Flexible, Efficient Transportation 

Equity Act: A Legacy for Users (SAFETEA-LU); and 

WHEREAS, DEPARTMENT desires to cooperate with SPONSOR in 

accomplishing the project; and 

WHEREAS, by Resolution bearing the date of the day of 

_____ -', 201 , the Morgantown City Council directed the proper 

authorities to execute, acknowledge and deliver this Agreement, a copy of which 

Resolution is affixed hereto and made a part hereof; 

NOW THEREFORE, it is mutually agreed as follows: 

A. That SPONSOR shall contract with a qualified consultant for the following 

work elements: 

1. Design, 

2, Engineering, 

3. Plans, specifications and estimates package (and any other bid related 

documentation); for the project and shall submit such designs to 



DEPARTMENT for review and written approval prior to any construction then 

contract with a qualified contractor for construction of those project elements 

approved within the design plan, which may include: 

1. New sidewalk construction with appropriate Americans with Disabilities 

Act (ADA) curb cuts with detectible warning devices (truncated domes) on 

both sides of Walnut Street between Spruce Street and High Street; 

2. Installation of bump-outs and pedestrian crosswalks at street 

intersections; 

3. Minor utility relocation during construction; and 

4. Landscaping to include pedestrian amenities. The above described 

scope of work is to hereafter be referred to as "PROJECT". 

B. That SPONSOR shall provide for, or cause to be provided for, the future 

maintenance of PROJECT for a period of no less than fifteen (15) years once 

the work under this Agreement is completed. Further it is acknowledged and 

agreed that all future maintenance of project elements constructed under this 

Agreement will be the sole responsibility of SPONSOR. 

C. That the total eligible project cost as set by this Agreement is four hundred 

thirty-seven thousand five hundred dollars ($437,500) and the amount of 

funds available for reimbursement from DEPARTMENT shall be eighty 

percent (80%) of the funds expended by SPONSOR for eligible project costs, 

up to a maximum reimbursement of three hundred fifty thousand dollars 

($350,000). SPONSOR shall be responsible for the remaining twenty percent 

(20%) of the eligible project costs that are expended, in addition to all costs 

deemed ineligible by DEPARTMENT. SPONSOR will also be responsible, at 

the one hundred percent (100%) level, for any and all costs in excess of the 

total eligible project cost as set by this Agreement including any deficiencies 

found upon inspection/final inspection of the project or deviation from the 

plans and specification approved by DEPARTMENT. SPONSOR'S twenty 

percent (20%) match for the estimated total eligible project cost is eighty

seven thousand five hundred dollars ($87,500). 

D. That SPONSOR may submit invoices to DEPARTMENT, on no more often 

than a monthly basis, for up to eighty percent (80%) reimbursement to 

SPONSOR for the performance of work set forth herein, and certify that the 

invoices properly represent payment for approved work that has been 

satisfactorily completed and paid for by SPONSOR. Each invoice must be 

accompanied by an up-to-date progress report detailing work undertaken and 

percentage of completion that reflects the reimbursement sought. 
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E. That when using a contractor, SPONSOR will comply, and insure compliance, 

with established provisions of the West Virginia Prevailing Wage Code. 

Federal Davis-Bacon Wage Codes do not apply to this project. 

F. That materials control on this project will consist of purchasing from certified 

vendors (with listings provided to SPONSOR from DEPARTMENT) and 

regular inspection from DEPARTMENT to verify acquisition, suitability and 

placement of project materials. 

G. That the following attachment(s) is incorporated herein and made a part 

hereof as though fully set out herein: Attachment A-1 - "Grant Program 

General Clauses and Covenants (March 19, 2013)." 

IN WITNESS WHEREOF, the parties hereto have caused their respective 

names to be signed by their duly authorized officers. 

WEST VIRGINIA DEPARTMENT 
OF TRANSPORTATION, 
DIVISION OF HIGHWAYS 

( signature) 

(title) 

SPONSOR'S REPRESENTATIVE 
CITY OF MORGANTOWN 

(signature) 

(tit/e) 

(To be executed in duplicate) 

Distribution: 
Master File 
City of Morgantown 

ATTESTED BY: 

(signature) 

(title) 

ATTESTED BY: 

(signature) 

(title) 
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ATIACHMENT A-1 

TRANSPORTATION ENHANCEMENT GRANT PROGRAM 

GENERAL CLAUSES AND COVENANTS 

(March 19, 2013) 

1. The SPONSOR, by signature on the attached Agreement, confirms that it 

has: the legal authority to apply for Federal assistance and the institutional, 

managerial and financial capability (including meeting the responsible charge 

responsibilities) to manage federal assistance; funds sufficient to pay the non

Federal share of project costs and to ensure proper planning, management 

and completion of the project described in this Agreement. 

2. The SPONSOR shall not begin work, or cause any work to begin, for which 

costs the SPONSOR intends to seek reimbursement, until such time that the 

SPONSOR receives written notice to proceed from the DEPARTMENT. 

3. The SPONSOR is responsible for PROJECT oversight and inspection (i.e. 

have a person in responsible charge, defined as a full time public employee 

who is accountable for a project. This person is expected to be able to 

perform the following duties and functions: Administers inherently 

governmental project activities, including those dealing with cost, time, 

adherence to contract requirements, construction quality and scope of 

Federal-aid projects; maintains familiarity of day to day project operations, 

including project safety issues; makes or participates in decisions about 

changed conditions or scope changes that require change orders or 

supplemental agreements; visits and reviews the project on a frequency that 

is commensurate with the magnitude and complexity of the project; reviews 

financial processes, transactions and documentation to ensure that safeguards 

are in place to minimize fraud, waste, and abuse; and directs project staff, 

agency or consultant, to carry out project administration and contract 

oversight, including proper documentation and is aware of the qualifications, 

assignments and on-the-job performance of the agency and consultant staff 

at all stages of the project) including materials procurement and control 

during any and all phases of construction, as well as for obtaining all 

necessary permits. SPONSOR shall provide and maintain competent and 

adequate supervision at the construction site to ensure that the completed 

work conforms with the DEPARTMENT approved plans and specifications 

and shall furnish progress reports and/or such other information as may be 

required by DEPARTMENT as well as maintaining/retaining project 

documentation concerning vendor selection, material acquisition, consultant 

procurement and contractor selection. 
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4. The SPONSOR agrees, as between the DEPARTMENT and the SPONSOR, 

that the SPONSOR shall be responsible for any and all suits, claims, liability, 

losses, liens and demands, fines, costs, criminal and civil penalties, causes of 

action or any other obligations arising out of or in any manner connected with 

the work performed by the SPONSOR, its agents, employees or contractors, 

under this Agreement, during or any time after such work is being or has 

been performed, including (without limitation) liability involving bodily injury, 

death, property damage or any violation or alleged violation of any Federal, 

State or local law or regulation, except for any liability or damages due to the 

willful or intentional unlawful acts or the negligence of the DEPARTMENT, its 

employees, agents or contractors. 

5. The SPONSOR, unless otherwise noted in the attached agreement, shall 

erect a sign, made of a durable material, at least four foot by eight foot (4' x 

8') in size, at the site of the PROJECT where it can be viewed by persons in 

the area of the PROJECT. It will, at minimum, contain the following 

information in letters clearly legible: 

(NAME OF PROJECT) 

This project includes funding from the Federal Highway Administration's 
Transportation Enhancement Program administered by the West Virginia 

Department of Transportation, Division of Highways 

Transportation Enhancement Funds 

$----------------

Such sign is to be placed at the site immediately following the SPONSOR'S 

receipt of notice to proceed and remain at the site until the PROJECT'S final 

inspection by the DEPARTMENT. 

6. The SPONSOR shall establish safeguards to prohibit employees from using 

their positions for a purpose that constitutes, or presents the appearance of, 

either personal or organizational conflict of interest, or personal gain. 

7. The SPONSOR shall comply with and ensure compliance with all Federal 

Statutes relating to tne Anti-Lobbying ReqUirement, Pub. L. 101-121, Section 

319, 31 U.S.c. § 1352, that prohibits the recipient, or any lower tier 

subrecipients, of a Federal contract, grant, loan or cooperative Agreement 

from expending Federal funds to pay any person for influencing or attempting 

to influence a Federal agency or the Congress in connection with the 

awarding of any Federal contract, the making of any Federal grant or loan or 

the entering into of any cooperative Agreement. 
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8. The SPONSOR agrees to establish a proper accounting system in accordance 

with generally accepted accounting standards or agency directives, and shall 

be responsible for insuring that its consultant(s) and/or 

contractor(s)/subcontractor(s) maintain all books, document papers, records, 

supporting cost proposals, accounting records, employees time cards, payroll 

records and other evidence pertaining to costs incurred in the PROJECT and 

is to make such materials available at all reasonable times during the contract 

period and for four (4) years after the date of DEPARTMENT'S closing of the 

project, for inspection and/or audit by DEPARTMENT, Federal Highway 

Administration, or any other authorized representative of either the State or 

Federal government. 

9. The SPONSOR, unless otherwise noted in the attached Agreement, agrees to 

begin the PROJECT within nine (9) months of, and complete said PROJECT 

within two (2) years after, the date the Notice to Proceed is issued by the 

DEPARTMENT. Failure to meet this deadline, without good and acceptable 

cause, may cancel the DEPARTMENT'S participation in said PROJECT, at 

the sole discretion of DEPARTMENT, and any remaining funds may be 

forfeited by the SPONSOR; repayment of the PROJECT'S Federal share may 

also be required. It is the express responsibility of the SPONSOR to inform 

the DEPARTMENT, in an expeditious manner, if any condition(s) arise which 

may result in this deadline not being met. 

10. The SPONSOR acknowledges that construction contracts are required to be 

advertised and awarded to the lowest responsible and responsive bidder 

through the competitive bidding process, while consulting services are to be 

chosen by solicitation of letter of qualifications, interview of candidate, and 

selection based on qualification, rather than price per the DEPARTMENT'S 

consultant selection procedures. Any usage of a SPONSOR'S consultant's 

selection process or deviation from these processes requires prior written 

approval by DEPARTMENT. In addition, the SPONSOR acknowledges and 

agrees that no contract shall be made to parties listed on the General Services 

Administration's List of Parties Excluded from Federal Procurement or Non

procurement Programs in accordance with Executive Orders 12549 and 

12689, "Debarment and Suspension" and 49 CFR 29. 

11. The SPONSOR must retain a copy of all newspaper advertisements for 

requests for proposals for consultant and/or contractor/subcontractor bids, 

and a copy of all proposals and bids received for consideration. The 

documents must be kept on file by the SPONSOR pending Final Audit by 
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DEPARTMENT. In addition, copies of these documents shall be provided to 

DEPARTMENT as generated as part of the DEPARTMENT'S project record. 

12. The SPONSOR must retain a copy of the contract for the consultant(s) 

and/or contractor(s)/subcontractor(s) chosen. To ensure compliance with 

requirements, all bid documents and request for proposal/consultant 

documents must be kept on file by the SPONSOR pending Final Audit by the 

DEPARTMENT. In addition, copies of these documents shall be provided to 

the DEPARTMENT as generated as part of the DEPARTMENT'S project 

record. 

13. The SPONSOR, if it is a non-Federal entity and has received five hundred 

thousand dollars ($500,000) or more in Federal funds in the prior fiscal year, 

shall furnish to the DEPARTMENT a single or program-specific audit 

conducted for that year in accordance with the provisions of the Office of 

Management and Budget Circular No. A-133. 

14. The SPONSOR shall notify the DEPARTMENT, at least thirty (30) days in 

advance, of any ceremonies or "ribbon-cutting" celebrations commemorating 

the PROJECT. 

15. The SPONSOR shall recognize both the DEPARTMENT and the Federal 

Highway Administration in all press releases, announcements, brochures, 

websites and/or literature concerning the PROJECT. 

16. SPONSOR shall ensure that: 

a. No person, on the grounds of age, race, religion, color, sex, national 

origin or disability shall be excluded from participation in, be denied 

benefits of, or be otherwise subjected to discrimination in the use of 

said PROJECT. 

b. Discrimination against the public shall not be practiced in 

accommodations operated within the area of use. 

c. The property shall be used in compliance with all other requirements 

imposed by the DEPARTMENT pursuant to 'Title 49, CFR, Part 21, 

including amendments. 

17. The SPONSOR shall comply, and ensure compliance by its consultant(s) and 

contractor(s)/subcontractor(s), with the provisions of the West Virginia 

Prevailing Wage Code regarding labor standards for Federally assisted 
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construction, the Copeland "Anti-Kickback" Act (40 U.s.c. § 276C and 18 

U.S.c. § 874), the Contract Work Hours and Safety Standards Act (40 U.S.c. 

§§ 327-333), "Equal Employment Opportunity" Executive Orders 11246 and 

11375 and 41 CFR 60, the Drug Free Workplace Act of 1988, the "Buy 

American" requirements concerning the purchase of steel for Federally funded 

projects (23 CFR 635.410 (b), Worker Visibility Regulations that require that 

all persons working within the right-of-way of a Federal Aid Highway wear 

highly visible safety apparel that meets the Performance Class 2 or 3 

requirements of ANSI/ISEA 107-204 publication entitled, "American National 

Standard for High-Visibility Safety Apparel and Headwear," and if applicable 

Davis-Bacon Act Wage Codes (40 U.S.c. §§ 276a to 276a-7). 

18. The SPONSOR shall notify and shall furnish PROJECT plans to utilities 

known to have facilities within the PROJECT limits and/or affected by the 

PROJECT; and shall arrange for any necessary relocation or adjustment of 

affected utilities. 

19. The SPONSOR shall ensure that all property and/or right-of-way necessary 

to construct this PROJECT shall be acquired in accordance with all applicable 

Federal and State laws, poliCies and procedures, which include but are not 

limited to Titles II and III of the Uniform Relocation Assistance and Real 

Property Acquisition Policies Act of 1970 (Pub. L. 91-64u) which provide for 

fair and equitable treatment of persons displaced or whose property is 

acquired as a result of Federal and Federally assisted programs. These 

requirements apply to all interests in real property acquired for project 

purposes regardless of Federal participation in purchases. 

20. The SPONSOR shall comply with, and ensure compliance by its consultant(s) 

and contractor(s)/subcontractor(s) with, all Federal statutes, executive orders, 

rules, and regulations regarding the "Americans With Disabilities Act," 28 CFR 

35 and 29 CFR 1830 and with the "General Prohibitions Against 

Discrimination," 28 CFR 35 and all other regulations under Title II of "The 

Americans With Disabilities Act" which are applicable. 

21. The SPONSOR shall comply with flood insurance purchase requirements of 

Section 102(a) of the Flood Disaster Protection Act of 1973 (Pub. L. 93-234) 

which requires recipients in a special flood hazard area to purchase flood 

insurance if the total cost of insurable construction and acquisition is $10,000 

or more. 
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22. It is the policy of the DEPARTMENT that Disadvantaged and Women-owned 

Business Enterprises shall have the maximum opportunity to participate in the 

performance of contracts financed in whole or in part with Federal funds. 

23 . The DEPARTMENT shall review the PROJECT'S applicability to both Federal 

Highway Administration and State requirements for a Federally funded project 

and if the PROJECT qualifies, will complete the appropriate documents for 

compliance with the National Environmental Policy Act (NEPA). 

24. The SPONSOR shall adhere to all existing agreements with State and Federal 

resource agencies that relate to National Environmental Policy Act (NEPA) 

compliance. Any special provisions and/or mitigation measures will be strictly 

followed and monitoring may be required. 

25. The SPONSOR shall be responsible for any additional documentation, 

actions, or permits necessary for compliance with the NEPA and the 106 

process, which include but are not limited to documentation, actions, or 

permits involving: historic and archaeological surveys, 4(f) statements, noise 

assessment and abatement, air quality impact assessment and abatement, 

water quality impact assessment and abatement, hazardous 

waste/underground toxic assessment and abatement, navigable stream 

impact assessment and mitigation, wetland impact assessment and mitigation, 

endangered species impact assessment and mitigation, wild and scenic river 

impact assessment and mitigation, and/or any other enVironmental, cultural, 

or natural impact statement and mitigation as applicable. 

26. The SPONSOR, in consultation with the DEPARTMENT, shall secure all 

necessary approvals, permits and licenses from all other governmental 

agencies as may be required to complete the PROJECT. This obligation shall 

include the responsibility for the preparation or revision of environmental 

impact statements, environmental assessments, environmental reports or 

other documents required by law and/or environmental litigation; and the 

defense of environmental litigation resulting from the planning, design and/or 

construction of the PROJECT. At the DEPARTMENT'S request, the 

SPONSOR shall furnish to the DEPARTMENT, prior to advertising and 

letting PROJECT, evidence of the approvals, permits, licenses and approved 

environmental documents. 

27. The SPONSOR shall comply with, and ensure compliance by its consultant(s) 

and contractor(s)/subcontractor(s) with, all applicable standards, executive 

orders or regulations, if applicable, issued pursuant to the Clean Air Act (42 
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U.s.c. §§ 7401 et. seq.), the Federal Water Pollution Control Act (33 U.S.c. §§ 

1251 et. seq.), and the Energy Policy and Conservation Act (Pub. L. 94-163). 

28. The SPONSOR shall administer all contracts/subcontracts and be responsible 

for insuring that all work shall be performed and purchases made in a manner 

satisfactory to the DEPARTMENT and in accordance with the established 

practices and procedures of the DEPARTMENT, and all Federal and State 

laws, rules, regulations, executives orders, policies and procedures which 

include, but are not limited to, those included in the Transportation 

Enhancement Program Revised Guidelines and Application Package, the 

Federal Aid Policy Guide 23 CFR 633A and entitled "PART 633 - REQUIRED 

CONTRACT PROVISIONS", and the Rules and Regulations of the West Virginia 

Department of Transportation, Division of Highways, Series I Section 8 

entitled Procurement Procedures for Negotiated Contracts, as applicable. 

29. The SPONSOR acknowledges and agrees that the DEPARTMENT and the 

Federal Highway Administration reserve a royalty-free, non-exclusive, and 

irrevocable license to reproduce, publish, or otherwise use, and to authorize 

others to use, for governmental purpose(s): 

a) the copyright of any work developed under this grant, subgrant or 

contract under this grant or subgrant; and 

b) any rights of copyright to which a grantee, subgrantee, consultant, or 

contractor acquires or purchases ownership with support from this 

grant. 

30. The DEPARTMENT shall bear one hundred percent (100%) of all 

administrative costs incurred by the DEPARTMENT, such as reviewing and 

processing invoices from the SPONSOR. 

31. The SPONSOR acknowledges and agrees that the future sale, lease, transfer 

of title or modification in use of any property either purchased with, or 

receiving improvements funded through, this Agreement and occurring within 

the specified maintenance term requires prior approval by the DEPARTMENT 

and/or the Federal Highway Administration and could require repayment, by 

the SPONSOR, of Federal funds involved. 

32. The SPONSOR acknowledges and agrees that failure to adhere to and 

comply with, and ensure compliance by its consultant(s), contractor(s) and 

subcontractor(s) with any item in the attached Project Agreement may result 

in the repayment, by the SPONSOR, of any and all Federal funds expended 
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on the project. It will be at the sole discretion of the Federal Highway 

Administration and/or the DEPARTMENT to determine if the violation 

warrants repayment and the amount to be repaid. Prior to any obligation of 

repayment, the SPONSOR shall be provided with a written notice of any 

alleged violation and allowed a reasonable opportunity to cure said violation. 

33. By entering into this Agreement the SPONSOR assures and certifies, with 

respect to this PROJECT, that it will comply with all applicable Federal laws, 

regulations, executive orders, policies, guidelines, and requirements as they 

relate to the application, acceptance, and use of Federal funds for this project. 

Performance under this Agreement shall be governed by and in compliance 

with the following requirements as applicable to the type of organization of 

the SPONSOR. The applicable provisions to the Agreement include but are 

not limited to the following: 

SUBJECT 

Prohibition 
Against Use of 
Local Hiring 
Preferences 
(FHWA-1273 - Sec 
1-6) 

usc 

Prohibition 23 USC 
Againstthe Use of 114(b) 
Convict Labor 
(FHWA-1273 - Sec 
1-6) 

Nondiscrimination 23USC 
(FHWA-1273 - Sec ' 140, 
II) :23 USC 

324, 
49 USC 
322, 
42 USC 
12101-
12213, 
42 USC 
3601-
3619 

Non-segregated 
Facilities 
(FHWA-1273 - Sec 
III) 

CFR 

635.117(b) 

23CFR 
635.117(a) 

23 CFR 200, 
23CFR 
2300, 
23CFR 
635.17 
28 CFR 35 

OTHER LAWS 

'The Civil 
Rights Act of 

: 1964, Title VI 
"The Age 
Discrimination 
and 

29 CFR 1630 'Employment 
41 CFR 60 Act of 1967 
49 CFR 21, ,'The Age 
23 Discrimination 
28 CFR 50.3 of 1975 
49 CFR 25 "The 

American 
, Disabilities 
'Act of 1990 

23CFR Title VI 
633A 
41 CFR 
60.1.8 

A-liS 

Applicability 

Construction Non-
Contracts Highway 

Construction 
or "Service 

NHS Non- Contracts"· 
NHS 

Yes Yes No 

, -
Yes Yes" No 

Yes Yes : Yes 

Yes , Yes Yes 



SUBJECT USC CFR OTHER LAWS Applicability 

Construction Non-
·ContractS Highway 

Construction 
or "Service 

NHS Non- Contracts'" 
NHS 

Payment of 23 USC 23 CFR 635, Davis-Bacon Yes ... 
Predetermined 113. 309(f). Act Copeland 
Minimum Wage 40 USC 29 CFR 1, 3, Anti-Kickback 
(FHWA-1273 - Sec 276 5 Act 
IV) (3)& (c) 

Statements and 40 USC 23CFR Davis-Bacon Yes ~.tl •• 
Payrolls (FHWA- 276 (a) 635.118 Act Copeland 
1273 - Sec V) & (c), 29 CFR 3. 5 Anti-Kickback 

18 USC Act 
874 

Record of 23 CFR ··Yes No No 
Material, Supplies 635.126 
and Labor (FHWA 
47) (FHWA-1273 -
Sec VI) 

Subletting ", 23 CFR Yes No No 
Assigning the 635.116 
Contract 
(FHWA-1273 - Sec 
VII) 

Safety: Accident 40 USC 23 CFR OSHA Yes Yes Yes 
Prevention (OSHA 333 635.108 
compliance) 29 CFR 1926 
(FHWA-1273 - Sec 
VIII) 

False Statements 18 USC 23CFR Yes Yes Yes 
Concerning 1020 633A. 
Highway Projects 23CFR 
(FHWA-1273 - Sec 635.119 
IX) 

Implementation of 33 USC 23CFR Yes Yes Yes 
the Clean Air Act 1251 633A 
and Federal Water 42 USC 40 CFR 1:5 
Pollution Control 1857 
Act (FHWA-1273 -
Sec X) 

Certification 23CFR ves Yes Yes 
Regarding 635.112(g) 
Debarment. 49 CFR 29 
Suspension, 
Ineligibility. and 
Voluntary 
Exclusion (FHWA-
1273 - Sec Xi) 
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SUBJECT use CFR OTHER LAWS Appllc~bilify 

Construction Non-
Contracts Highway 

Construction 
or "Service 

NHS Non- Contracts'" 
NHS 

Certification 49 USC 23 CFR Ves Yes Yes 
Regarding the 3l2A 635.112(g) 
Use of Contract 49 CFR 20 
Funds for 49CFR 29 
Lobbying (FHWA-
1273 - Sec Xi1) 

Appalachian 40 USC 23CFR Appalachian *" 
Contract Appendix 633B Regional 
Employment 201 Development 
Preference Act 

Buy America STAA 23CFR Yes Yes '·Yes 
Section 635.410 
165 
ISTEA 
Section 
1041 (a) & 
1048(b) 

r -t 
Disadvantaged 23 USC 23 CFR200 ··Yes I ·"Yes ·-Yes 
Business 140(b) & 230B, C, 0 I 

Enterprise 49 CFR Part 
26 (DBE) 

,49 CFR Part 
21 (Tille Vi) 

I 
Indian Preference 23 USC 23CFR ** .. ** 
on Federal-aid 14042 '635.117 I 
Projects (Labor & USC I 
Employment) 2000e-2i _L_ _L 

Non-Collusion 23 USC 23 CFR Yes I 

I 
Yes No 

Certification 112 635.112(1) 
I 
---- ------

On-the-Job 23 USC 123 CFR Yes I •• •• 
TrainIng 140(a) & 230A 

(b) I 

;3-~FR ,--
., -I 

Standardized 23 USC Yes Yes No I Changed 112(e) 635.109 I 
Conditions 
Contract Clauses 

1- ~ ---1 
Drug - Free 49 CFR 29 , ... •• *'Ii 

Workplace 

J.. 
I I 

Publicly Owned 23CFR OMB Circular Yes Yes No 
Equipment 635.106 .A-87 

~I I 
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SUBJECT USC CFR OTHER LAWS Applicability 

Construction N,on-
Contracts Highway 

Construction 
or "Service 

NHS Non- Contracts"" 
NHS 

Contractor 23 USC 23 CFR 140 Yes Yes No 
PUrchased 302 49 CFR Part 
Equipment for 18 
State Ownership 49CFR 

Section 18.3 

E;quipmeJlt Re"tal !4iCFR Part OMB Circular Yes Yes No 
Rates ;31 A-a7 FAPG NS 

23 
CFR 635.120 

Foreign 49 CFR 30 Yes Yes No 
Contractor and 
Supplier 
Restriction 

Prohibition 23 USC 23CFR Yes ... No 
Against Convict 114(b) (2) 635.417 
Produced 
Materials 

Patented / 23 USC 23 CFR Yes Yes No 
Proprietary 112 635.411 
Products 

State Preference 23 USC 23CFR Yes Yes No 
'112 635.409 

State Owned 1 23 USC 23 CFR Yes Yes 
Furnished/ 112 635.407 
Designated 
Materials 

Public Agencies 23 USC 23CFR Yes Yes No 
in Competition 112 635.112(e) 
with the Private 
Sector 

- -- --- -l 

Salvage Credits 49 CFR y:~ Yes No 
18.36 

Warranty 23 CFR Yes No No 
635.413 

Alternate Bids 23CFR Yes No No 
635.411(b) 

Incentive I 23CFR Yes No No 
Disincentive 635.127(d,f) 
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SUBJECT USC CFR OTHER LAWS Applicability 

Construction Non-
Contracts Highway 

Construction 
or "Service 

NHS Non- Contracts"· 
NHS 

Clauses 

Standard 23CFR Yes No No 
Specifications 630B 
and Plans 

Engineer's 23CFR Yes N.O No 
Estimate 630B 

Method of 23 USC 23CFR Yes Yes No 
Construction (low 112(a) & 635.104 
bid for (b) 49CFR 
construction 18.36 
contracts) 

Owner Force 23 CFR Yea Yes No 
Account I Cost :635B 
Effective 
Justification 

Bonding and 23CFR Yes YesU No 
Prequalification 635.110 

Advertising for 23 USC 23CFR Yes «:t.i 

Bids 112 635.112(d) 
(e) (f) (g) (h), 
49CFR 
18.36 

Bid Opening and 23CFR Yes •• No 
Tabulation 635.113(a) 

Bid Analysis and 23 USC 23CFR Yes u No 
Award 112 635.114 
of Contract 

-,-
Contract Time 23CFR Yes No No 

635.121 

Change Orders 23CFR Yes No No 
635.120-121 

Claims 23CFR Yes No No 
635.124 

~- - -,+-

liqUidated 23CFR Yo No No· 
Damages 635.127 
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SUBJECT USC CFR OTHER LAWS Applicability 

Construction Non· 
Contracts Highway 

Construction 
or "Service 

NHS Non· Contracts"· 
NHS 

Progress 23CFR Yes No No 
Payments 635.122 

Project 2.3 USC 23CFR Yes Yes No 
Supervision and 114& 635.105 
Staffing 302 

Subcontracting 23CFR Yes No No 
635.116 

Suspension and 4S CFR 29 Yes Yes Ves 
Debarment 

Termination of 23CFR YeJi No No 
Contracts 635.125 

Audits 23 USC '49 CFR OMB Circular Ves y" Yes 
112(b) (2) 18.26; and A·i33 
(c) ,48 CFR31, 

Federal 
Acquisitions 
Regulations 

Records 49 CFR 18 Yes Yes YffS 
Retention 
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