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AN ORDINANCE AUTHORIZING AN AGREEMENT WITH FEOH REALTY, LLC
RELATING TO PROPERTY ANNEXATION AND CONSTRUCTION OF PUBLIC
IMPROVEMENTS

The City of Morgantown hereby ordains that the City Manager is authorized to execute the

attached agreement, which is incorporated in this Ordinance by reference, with FEOH Realty, LLC
providing for property annexation and construction of public improvements.

FIRST READING:

Mayor
ADOPTED:

FILED:

City Clerk
RECORDED:



ANNEXATION AND DEVELOPMENT AGREEMENT

THIS AGREEMENT is made and entered into as of the day of
, by and between THE CITY OF MORGANTOWN, WEST VIRGINIA,

a municipal corporation and political subdivision of the State of West Virginia (the “City”),

and FEOH Realty, LLC, a West Virginia limited liability company, (the “Owner”).

WHEREAS, as of the date of this Agreement, Owner has contract to lease certain tracts
or parcels of land in Monongalia County containing 2.06-acres, more or less, in the aggregate,
as more particularly identified on the attached Exhibit A, which is incorporated into this
Agreement by reference, (the “Real Estate™), and which is mapped and assessed for taxation as

Map 4, Parcels 18.5, 19, and 20 in Morgan District, Monongalia County, West Virginia; and,

WHEREAS, Owner intends to develop the Real Estate for commercial and/or
residential use (sometimes hereafter "the Project"), and the development and/or existence of
the Project within the City will generate financial benefits for the City, including increased
employment opportunities, additional business and occupation taxes ("B&O Taxes"), and

increased real property taxes.

WHEREAS, in order to enhance the financial feasibility of the Project and promote the
intended public uses of the Project, Owner and City intend to provide public financing of the public
works involved in or used to access and sustain the development site, which financing will be

related to the financial benefit to the City derived from the annexed development site, as described

in this Agreement; and,

WHEREAS, Owner and the City have agreed to the annexation of the Real Estate into
the City, the City has agreed to provide assistance in connection with the development of public
works serving or included in the Project, and these Parties have entered into this Agreement in

order to evidence their respective rights and duties.

NOW, THEREFORE, WITNESSETH: That, for and in consideration of the premises

stated, and intending to be legally bound by the terms and provisions of this Agreement, it is hereby



covenanted and agreed as follows:

1. Annexation of Real Property

a. Owner hereby agrees, on behalf of itself and its successors and assigns, that it will
consent to and effect the annexation (by petition pursuant to W.Va. Code §8-6-4 or other
appropriate means) of the subject property into the corporate limits of the City. Owner will execute
additional documents as the City may reasonably request to demonstrate Owner’s support of
annexation of the subject property by the City. Owner shall be responsible for preparation of a
petition for annexation of the Real Estate in compliance with W. Va. Code § 8-6-4, and City shall
provide assistance as required by Owner. Owner shall file the petition for annexation with City
within ninety (90) days of the execution of this Agreement. Should Owner fail to timely file the
petition, this Agreement shall be voidable at City’s option, but, if not voided by City, Owner’s

obligation to pursue annexation shall remain in full force and effect.

b. The parcel(s) of property to be annexed pursuant to subparagraph a. above is/are
further described in Exhibit A, attached and incorporated herein. If any parcel is owned by a third

party, Owner agrees to assist the City in obtaining consent for the proposed annexation.

c. Owner agrees to annex into the City, in the manner described in subparagraph a.
above, any parcel in the area of those described in Exhibit A that may be acquired by Owner

subsequent to the execution of this Agreement. This area is further described in Exhibit B,

attached and incorporated herein.

d. In the event that the annexation of the subject property is unsuccessful or is
otherwise rejected or disapproved by the Monongalia County Commission, a reviewing agency,

or a court with jurisdiction over the matter, this Agreement shall be void.

€. Prior to submitting a petition for annexation, the Owner should petition the
Morgantown Planning Commission for a recommendation as to the zoning designation for the

2



Real Estate in accord with City Code 1331.04. If Owner petitions the Morgantown Planning
Commission for a zoning designation before filing the petition for annexation, and if the
designation adopted for the Real Estate is other than B-5, Owner will have no obligation to proceed

with annexation of the property.

2. Public Works Development: The Parties agree to construct public works for the project,

including repair, alteration, or reconstruction of such works, as follows:

a. “Public Works” shall mean streets, ways, sidewalks, drains, gutters, bridges,
tunnels, a gas system, a waterworks system, an electric system, a sewer system and sewage
treatment and disposal system, telecommunications system, or any combination or components of
the foregoing, and any other facilities for use of the public which the City is authorized to construct,

repair, or alter pursuant to W. Va. Code § 8-12-5 or the general laws of the State of West Virginia.

b. Owner shall be responsible for the construction of public works on the subject
property in accordance with all applicable laws and regulations, including but not limited to the
Americans with Disabilities Act and City ordinances regulating building permits and design
standards for the works constructed and related demolition or excavation. All construction and
expenditure of funds reimbursable by City under this Agreement shall be conducted in accord with
the laws and regulations governing public improvement projects, including but not limited to
prevailing wage laws, competitive bidding, and the Davis-Bacon Act, if applicable. Owner shall
be responsible for ensuring compliance with such laws and regulations, and Owner will provide

City evidence of compliance upon request. Construction activities completed by utility companies



on their respective utility systems shall be compliant with this requirement.

c. City will pay to Owner, as payment for Owner’s construction of public works as
defined in this Agreement, an amount not to exceed (i) the total value of the actual cost of
construction of the Public Works constructed on the Real Property, or (ii) the total sum of Three

Hundred Thousand Dollars ($300,000.00), in the increments described below.

d. City will make payments to Owner as follows:

i. On the 1% day of August following the end of the City fiscal year (July 1 —
June 30) in which the Real Estate is annexed into the corporate limits of the City and the Public
Works have been conveyed to the City free of liens or claims, and on the following nine (9) 1
days of August, an amount equal to the total revenue actually received by the City during the
fiscal year preceding the payment date from business and occupation taxes attributable to activities
conducted on the Real Estate, less those revenues attributable to construction activities conducted
on the Real Estate. The payment to Owner under the preceding sentence will be reduced by any
amount the City has expended for required repairs on the Public Works during the fiscal year
preceding the payment, but the full payment value calculated pursuant to the preceding sentence
shall be counted toward the maximum aggregate value of payments prescribed in subparagraph c.

ii. The aggregate value of City’s payments shall not exceed the total maximum
payment value described in subparagraph c. In the event that a payment would result in total
payment in excess of the maximum payment value, City will pay only the portion of that payment
sufficient to bring the aggregate value of payments to the total maximum payment value. Upon

delivery of the ten (10) payments made pursuant to this subparagraph d. to Owner, City’s



obligation to make payments to owner shall cease, even if the aggregate value of such payments

does not equal the maximum payment value described in subparagraph c.

€. In order to secure payment for the Public Works covered by this Agreement, City
will make an allocation of Three Hundred Thousand Dollars ($300,000.00) in the City’s Capital
Escrow Fund for the current fiscal year. Payments from City to Owner will be derived solely from

these allocated funds, and Owner shall have no right to payment of funds from other sources.

f. Upon completion of the streets within the Real Estate, the approximate intended
location of which dedicated roads are shown on Exhibit C attached to and incorporated in this
Agreement, and subject to the condition that the dedicated roads are constructed in accordance
with design standards acceptable to City, Owner will offer the streets for acceptance by the City
as public rights-of-way to be operated, maintained, and improved by City in accord with its

management of public rights-of-way.

g. Upon substantial completion of the public sanitary sewer infrastructure in the Real
Estate, the approximate intended location of which is shown on Exhibit C, and subject to the
condition that the sewers are constructed in accordance with the design standards acceptable to the
City and the Morgantown Utility Board, Owner will offer these facilities and ancillary property
rights to the City as public sewers to be operated, maintained, and improved as part of the system

operated by the Morgantown Utility Board.

h. Upon substantial completion of the project, Owner agrees to convey to the City fee



simple title to all common properties and public fixtures in the project area, including, but not
limited to, roadways and ancillary roadway easements, slope easements, sanitary sewer and
stormwater management infrastructure, and public parks. All real and personal property shall be

conveyed to the City free of liens or other interests.

3. Notices: Any notice, demand or request which under the terms of this Agreement or
under any law must or may be given or made by either of the parties hereto to the other party shall
be in writing, and shall be given delivered by mailing the same by certified or registered United
States mail, postage prepaid, addressed as follows:
To City: City of Morgantown

c/o City Manager

389 Spruce Street

Morgantown, WV 26505
To Owner: FEOH Realty, LLC

c/o Jason M. Donahue

3280 University Ave, Suite 1

Morgantown, WV 26505
Either party may designate in writing any new or other address to which such notice, demand or

request shall be delivered in the manner provided herein. Any such notice, demand or request shall

be deemed given when deposited in the United States mail with postage prepaid.

4. Modification: This instrument contains all the agreements and conditions made between
the parties hereto with respect to the annexation and development of property, and may not be
modified, waived, or terminated in any manner other than by an agreement in writing signed by

all the parties hereto or their respective successors in interest.



5. Rights of Successors and Assigns: The covenants and agreements contained in this

Agreement shall apply, inure to the benefit of, and be binding upon the parties and their respective

successors in interest and legal representatives, except as otherwise herein expressly provided.

6. Applicable Law: The laws of the State of West Virginia shall govern the rights and

duties of the parties to this Agreement and the interpretation of its provisions.
7. Captions: The captions used herein are included only for convenience and reference,
and are in no way to define, limit, or describe the scope of the terms and conditions of the

Agreement and will not be considered in the interpretation, construction, or enforcement hereof.

0. Duplicate Originals: This Agreement may be executed in duplicate originals, each of

which shall have the force and effect of an original of this Agreement.

IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be duly executed by

their undersigned officials as of the date first hereinabove mentioned.

Signature and Acknowledgement Page




The City of Morgantown, West Virginia

By:
Name: Jeff Mikorski
Title: City Manager

[OWNER NAME]

By:
Name: Jason M. Donahue
Title: Member

State of West Virginia,
County of Monongalia, to-wit:

The foregoing instrument was executed and acknowledged before me this day
of , 2015, by Jeff Mikorski, City Manager of The City of Morgantown, West Virginia, a

municipal corporation.

Notary Public
My commission expires:

State of West Virginia,



County of Monongalia, to-wit:

The foregoing instrument was executed and acknowledged before me this
of , 2015, by Jason Donahue, Member of FEOH Realty, LLC.

Notary Public
My commission expires:

Exhibits:

A: map of project area/area to be annexed
B: map of area subject to future annexation
C: public works locations

day
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LEASE AGREEMENT

This agreement is made this day of , 2015 by and between THE CITY OF
MORGANTOWN, a municipal corporation and political subdivision of the State of West Virginia (“Lessor”),
and CHRIS RUSSELL DRUMS AND PERCUSSION, LLC, a West Virginia limited liability company doing
business as POPSHOPWY (“Lessee”), upon the following terms:

RECITALS

A. Lessor is the sole owner of the premises described below.

B. Lessee is in the business of educational services and fine arts instruction and desires to lease office space from lessor.

C. The parties desire to enter a lease agreement defining their respective rights, duties, and liabilities relating to the premises.

In consideration of the matters described above and of the mutual benefits and obligations set forth in this lease agreement,
the parties agree as follows:

SECTION ONE. DESCRIPTION OF PREMISES

A. Lessor leases to lessee that certain space consisting of the top floor of the former Woodburn Elementary School,
consisting of 4,554 square feet, more or less, located at 918 Fortney Street situated in Morgantown, Monongalia County,
West Virginia.

B. The demised premises shall be used for the purpose of music educational services, fine arts instruction, and music
recording and for no other purpose.

C. In addition to the demised premises, the Lessee shall have the right to use all driveways, parking areas, sidewalks, lobbies,
elevators, hallways, restrooms, and other common facilities and areas (collectively, “Common Areas”), if any, in or about the
building containing the demised premises, jointly with other tenants and their respective representatives, agents, customers,
guests and invitees. The Lessor will be responsible for routine maintenance of the Common Areas.

SECTION TWO. TERM OF LEASE

A. This lease agreement shall cover a term commencing September 1, 2015, and extending until midnight on the day
preceding the second anniversary of such date, provided that either of parties to this lease gives to the other, three
months before the latter date, notice in writing of the party’s intention to terminate this lease on that date.
Otherwise this lease will continue in force for another term of one year, and in the same manner from year to year
(“Term”), including all terms and conditions in this lease, until one of parties terminates this lease by notice in
writing in some ensuing year in the manner described above which notice terminates this lease at the end of year
for which premises are then held.

Page 1 of 10



B. Lessee shall surrender the premises to lessor immediately on termination of the lease.

SECTION THREE. DELIVERY OF POSSESSION

If, for any reason, lessor cannot deliver possession of the demised premises at the commencement of the term, this lease
agreement shall not be void or voidable, nor shall lessor be liable to lessee for any loss or damage resulting from the inability
to deliver possession. However, there shall be a proportionate reduction in total rent, covering the period between the
commencement of the term and actual delivery of the demised premises to lessee, in the event of a late delivery by lessor.

SECTION FOUR. RENTAL

A. Lessee shall pay a total of $19,200.00 for the initial term of this lease agreement, payable in advance in 24 equal monthly
payments of $800.00, due on the 1st day of each month for the succeeding month’s rental. This sum reflects a monthly rate of
$ 0.147 per square foot of office space. Payments shall be made to lessor at the address specified herein, and a payment shall
be delinquent if not paid by the fifth day after which it is due.

B. The annual rental payment for each year beyond the initial term shall increase by an amount equal to the proportional
increase in the U.S. City Average of the Consumer Price Index for All Urban Consumers (CPI-U) for all items over the
twelve-month period prior to the start of the new yearly term; provided, that in no event shall the annual rental payment
increase by an amount less than One Percent (1%) of the prior year annual rental payment.

C. On lessee’s failure to pay the rental on a timely basis, lessor shall have the right to terminate this lease agreement, and the
lease agreement will then be forfeited.

SECTION FIVE. RESTRICTIONS ON USE

Lessee shall not use or permit the demised premises, or any part of the demised premises, to be used for any purposes other
than those set forth in this lease agreement. Lessee shall neither permit on the demised premises any act, sale, or storage that
may be prohibited under standard forms of fire insurance policies, nor use the premises for any such purpose. In addition, no
use shall be made or permitted to be made that shall result in: (1) waste on the demised premises; (2) a public or private
nuisance that may disturb the quiet enjoyment of other tenants in the building; (3) improper, unlawful, or objectionable use,
including sale, storage, or preparation, of food, alcoholic beverages, or materials generating an odor on the premises; or (4)
noises or vibrations that may disturb other tenants, which are outside the scope of the stated use of the property by Lessee
described in Section 1B above as music educational services, fine arts instruction, and music recording, provided that
unreasonably loud noise may be considered a nuisance in violation of paragraph (2) of this section. Lessee shall comply with
all governmental regulations and statutes affecting the demised premises either now or in the future.

SECTION SIX. ABANDONING PREMISES OR PERSONAL PROPERTY

Lessee shall not vacate or abandon the demised premises at any time during the term of this lease agreement. If lessee does
vacate or abandon the demised premises or is dispossessed by process of law, any personal property belonging to lessee and
left on the demised premises shall be deemed abandoned at the option of lessor and shall become the property of lessor.

SECTION SEVEN. UTILITIES AND SERVICES
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A. Lessor shall furnish and timely pay when due and payable, at no additional cost to the Lessee, the following utilities
and/or services:

(i) Utilities which are not separately metered, to be paid by the Lessor, who shall be entitled to a reimbursement as
Additional Rent from the Lessee upon Lessor’s delivery of a separate invoice, providing evidence of payment made.
The parties have discussed improving the efficiency of furnace and related utility-related costs in the building and
Lessor understands that Lessee will make all reasonable efforts to do so. The Additional Rent to which Lessor is
entitled shall be in the following amounts:

(A) In the first year of the Agreement, fifteen percent (15%) of the amount paid;
(B) In each subsequent year of the Agreement, a percentage equal to five percentage points above the
percentage amount applicable in the previous year, up to a maximum of fifty percent (50%).

(if) Custodial services in the common areas used by other tenants.

(iif) Ground maintenance, including mowing, landscaping, and parking lot maintenance.

(iv) Snow removal, to be paid by the Lessor if third-party services are required, who shall who shall be entitled to a
fifty percent (50%) reimbursement as Additional Rent from the Lessee upon Lessor’s delivery of a separate invoice,

providing evidence of payment made.

B. The Lessee, at its expense, shall furnish and provide payment to the applicable company or vendor for the following
utilities and/or services:

(i) Custodial Services in the demised premises.
(if) Trash services, for which the Lessee may choose to partner with the neighboring tenants.
(iii) Telephone and internet connectivity services.

(iv) The Lessee shall have the right to rekey locks, install a key card access system, or provide any other security
system for the demised premises, using such security services provider as the Lessee may choose in its sole
discretion. The Lessee may remove said system at any time during the term of this lease, provided that Lessee, at its
sole expense, shall repair any damage resulting from such removal and ensure that an adequate method for securing
the demised premises is in place.

C. In the event that any utilities or services being provided by the Lessor are interrupted for reasons within the Lessor’s
control and as a result, suitability of the Premises is interrupted, the Lessee shall have the option to (i) cause the utilities or
services to be reinstated and deduct the costs and expense thereof from the rents which may become due and payable
thereafter to the Lessor until the Lessee is fully reimbursed for such expenditures; or (ii) immediately terminate this Lease.

SECTION EIGHT. ALTERATIONS AND MODIFICATION; REPAIRS

A. Lessee has inspected the demised premises, and they are now in a tenantable and good condition, except as specifically
identified by Lessee on the attached “Schedule 1 — Lessee Identification of Defects.”

B. Lessee shall take good care of the demised premises and shall not alter, repair, or change the demised premises without the
prior, express, and written consent of lessor.

C. All alterations, improvements, and changes that lessor allows, and which approval shall not be unreasonably withheld,
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shall be done either by or under the direction of lessee and at the expense of lessee. Lessor shall not have the right to control
the manner of performance or the selection of contractors, and it is the intent of the parties that no public funds be contributed
either directly or indirectly to the payment for any alterations or improvements. Lessee shall be responsible for ensuring that
any approved alterations or improvements are performed in compliance with applicable laws. All alterations and
improvements shall become the property of lessor and remain on the demised premises, except that at the option of lessor,
lessee shall, at its expense, remove from the demised premises all partitions, counters, railings, and similarly installed
improvements when surrendering the demised premises.

D. All damage or injury done to the demised premises by lessee or any person who may be in or on the demised premises
with the consent of lessee shall be paid for by lessee.

E. Lessee shall, at the termination of this lease agreement, surrender the demised premises to lessor in as good condition and
repair as reasonable and proper use of the premises will permit.

F. Lessor shall be responsible for making all routine repairs and for performing routine maintenance in the demised premises
except the services and maintenance for which Lessee is responsible pursuant to Section 7.B. of this Agreement. Lessee shall
permit lessor and lessor’s agents to enter the demised premises at all reasonable times to inspect them, clean windows,
perform other janitorial services, maintain the building and demised premises, make repairs, alterations, or additions to the
demised premises, or any portion of the building, including the erection of scaffolding, props, or other mechanical devices, to
post notices of nonliability for alterations, additions, or repairs, or to place on the premises any usual or ordinary “For Sale”
signs, without any rebate of rent to lessee or damages for any loss of occupation or quiet enjoyment of the demised premises.
Lessor may, at any time within ninety days prior to the expiration of this lease agreement, place on the windows and doors of
the premises any usual or ordinary “To Let” or “To Lease” signs. Lessor and lessor’s agents may, during the last-mentioned
period, enter on the demised premises at reasonable hours and exhibit them to prospective tenants.

SECTION NINE. LIMITATION OF LIABILITY; INDEMNIFICATION

A. Lessee waives all claims against lessor for damages to goods or for injuries to persons on or about the demised premises
from any cause arising at any time.

B. Lessee will indemnify lessor on account of any damage or injury to any person, or to the goods of any person, arising from
the use of the demised premises by lessee, or arising from the failure of lessee to keep the demised premises in good
condition as provided in this lease agreement.

C. Lessor shall not be liable to lessee for any damage by or from any act or negligence of any other occupant of the same
building, or by any owner or occupant of adjoining or contiguous property.

D. Lessee agrees to pay for all damage to the building, as well as all damage or injury suffered by tenants or occupants of the
building caused by the misuse or neglect of the demised premises by lessee.

E. Lessee shall defend, indemnify, and hold harmless the lessor and its representatives and employees from and against any
and all liabilities, demands, suits, claims, losses, fines, or judgments arising by reason of the injury or death of any person or
damage to or loss of any property, including all reasonable costs for investigation and defense thereof, (including, but not
limited to, attorney fees, court costs, and expert fees), of any nature whatsoever arising out of, or incidental to, this Lease
Agreement or Lessee’s use or occupancy of the leased premises, or the acts or omissions of the Lessee, its officers,
employees, agents, representatives, contractors, sub-contractors, licensees or invitees, regardless of where the injury, death,
loss, or damage may occur unless such injury, death, loss, or damage is caused by the sole negligence of the Lessor, its
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employees, agents, officers, or representatives. The Lessor shall give Lessee reasonable notice of any such claims or actions.
The provisions of this Article shall survive the expiration or earlier termination of this Lease Agreement.

F. In order to assure its ability to defend and hold harmless the lessor, lessee shall carry insurance in the following minimum
amounts during the term of this lease, naming the lessor as an additional insured on the policy(ies):

Bodily Injury .............. $500,000 per occurrence

Property Damage......$50,000 per occurrence

G. Lessee shall provide the lessor with certification of insurance through the term of this Agreement, evidencing such
coverage to be in force.

H. The Lessor agrees to notify the lessee in writing, as soon as practicable, of any claims, demands, or action arising out of an
occurrence covered hereunder of which the lessor has knowledge, and to cooperate with the lessee in the investigation and
defense thereof.

SECTION TEN. DESTRUCTION OF PREMISES

A. In the event of a partial destruction of the demised premises during the term of this lease agreement from any cause, lessor
may, at its option, repair the demised premises.

B. Any partial destruction of the demised premises shall neither annul nor void this lease agreement, except that lessee shall
be entitled to a proportionate reduction of rent while the repairs are being made, any proportionate reduction being based on
the extent to which the making of repairs shall interfere with the business carried on by lessee on the demised premises.
Lessor may, at lessor’s option, make repairs within a reasonable time, this lease agreement continuing in full force and effect
and the rent to be proportionately rebated as previously set forth in this section. If lessor elects not to make repairs, or if
repairs cannot be made under the laws and regulations of the applicable governmental authorities, this lease agreement may
be terminated at the option of either party.

C. In the event of any partial destruction of the demised premises which lessor may elect to repair under the terms of this
section, the provisions of any statute or common law rule authorizing lessee to make the repairs and deduct the expenses
from the rent are waived by lessee.

D. A total destruction of the building in which the demised premises are situated shall terminate this lease agreement.

SECTION ELEVEN. CONDEMNATION

A condemnation of the entire building or a condemnation of the portion of the demised premises occupied by lessee shall
result in a termination of this lease agreement. Lessor shall receive the total of any consequential damages awarded as a result
of condemnation proceedings. All future rent installments to be paid by lessee under this lease shall be terminated.

SECTION TWELVE. ASSIGNMENT AND SUBLEASE
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A. Lessee shall not assign any rights or duties under this lease agreement nor sublet the demised premises or any part of the
demised premises, nor allow any other person to occupy or use the demised premises without the prior, express, and written
consent of lessor. A consent to one assignment, sublease, or occupation or use by any other person shall not be a consent to
any subsequent assignment, sublease, or occupation or use by another person. Any assignment or subletting without consent
shall be void.

B. This lease agreement shall not be assignable, as to the interest of lessee, by operation of law, without the written consent
of lessor.

C. Lessor may withhold consent to an assignment or sublease of the demised premises in lessor’s sole discretion.

SECTION THIRTEEN. BREACH OR DEFAULT

Lessee shall have breached this lease agreement and shall be considered in default under this lease agreement if: (1) lessee
fails to pay any rent when due and does not make the delinquent payment within five days after receipt of notice from lessor;
or (2) lessee fails to perform or comply with any of the covenants or conditions of this lease agreement and such failure
continues for a period of ten days after receipt of notice from lessor in the fashion described in Section 21 below.

SECTION FOURTEEN. LESSOR’S REMEDIES

In the event of a breach of this lease agreement as set forth in SECTION THIRTEEN above, the rights of lessor shall be as
follows:

A. Lessor shall have the right to cancel and terminate this lease agreement, as well as all of the right, title, and interest of
lessee under this lease agreement, by giving to lessee not less than five days’ notice of the cancellation and termination. On
expiration of the time fixed in the notice, this lease agreement and the right, title, and interest of lessee under this lease
agreement shall terminate in the same manner and with the same force and effect, except as to lessee’s liability, as if the date
fixed in the notice of cancellation and termination were the end of the lease term.

B. Lessor may elect but shall not be obligated to make any payment required of lessee in this lease agreement or comply with
any agreement, term, or condition required by this lease agreement to be performed by lessee. Lessor shall have the right to
enter the demised premises for the purpose of correcting or remedying any such default and to remain until the default has
been corrected or remedied. However, any expenditure by lessor incurred in any such correction of a default shall not be
deemed to waive or release lessee’s default or lessor’s right to take any action as may be otherwise permissible under this
lease agreement in the case of any default.

C. Lessor may reenter the demised premises immediately and remove the property and personnel of lessee, and store the
property in a public warehouse or at a place selected by lessor, at the expense of lessee. After reentry lessor may terminate
this lease agreement on giving five days’ written notice of termination to lessee. Without the notice, reentry will not
terminate this lease agreement. On termination, lessor may recover from lessee all damages proximately resulting from the
breach, including the cost of recovering the demised premises and the worth of the balance of this lease agreement over the
reasonable rental value of the demised premises for the remainder of the lease term, which sum shall be immediately due
lessor from lessee.

After reentry, lessor may relet the demised premises or any part of the demised premises for any term without terminating
this lease agreement, at the rent and on the terms as lessor may choose. Lessor may make alterations and repairs to the
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demised premises. The duties and liabilities of the parties if the demised premises are relet as provided in this paragraph shall
be as follows:

1. In addition to lessee’s liability to lessor for breach of the lease agreement, lessee shall be liable for all expenses of the
reletting, for the alterations and repairs made, and for the difference between the rent received by lessor under the new lease
agreement and the rent installments that are due for the same period under this lease agreement.

2. Lessor shall have the right to apply the rent received from reletting the premises (a) to reduce lessee’s indebtedness to
lessor under this lease agreement, not including indebtedness for rent, (b) to expenses of the reletting and alterations and
repairs made, (c) to rent due under this lease agreement, or (d) to payment of future rent under this lease agreement as it
becomes due.

If the new lessee does not pay a rent installment promptly to lessor, and the rent installment has been credited in advance of
payment to the indebtedness of lessee other than rent, or if rentals from the new lessee have been otherwise applied by lessor
as provided for in this section, and during any rent installment period, are less than the rent payable for the corresponding
installment period under this lease agreement, lessee shall pay lessor the deficiency, separately for each rent installment
deficiency period and before the end of that period. Lessor may at any time after a reletting terminate this lease agreement for
the breach on which lessor had based the reentry and subsequently relet the premises.

D. After reentry, lessor may procure the appointment of a receiver to take possession and collect rents and profits of the
business of lessee, and, if necessary to collect the rents and profits the receiver may carry on the business of lessee and take
possession of the personal property used in the business of lessee, including inventory, trade fixtures, and furnishings, and
use them in the business without compensating lessee.

SECTION FIFTEEN. UNLAWFUL DETAINER AND ATTORNEYS’ FEES

In case suit shall be brought for an unlawful detainer of the demised premises, for the recovery of any rent due under the
provisions of this lease agreement, or for lessee’s breach of any other condition contained in this lease agreement, lessee shall
pay to lessor reasonable attorneys’ fees that shall be fixed by the court. Any such attorneys’ fee shall be deemed to have
accrued on the commencement of the action and shall be paid on the successful completion of the action by lessor. Lessee
shall be entitled to attorneys’ fees in the same manner if judgment is rendered for lessee.

SECTION SIXTEEN. REMEDIES OF LESSOR CUMULATIVE

The remedies given to lessor in this lease agreement shall be cumulative, and the exercise of any one remedy by lessor shall
not be to the exclusion of any other remedy.

SECTION SEVENTEEN. GOVERNING LAW

This lease agreement shall be governed by, construed, and enforced in accordance with the laws of the State of West
Virginia.

SECTION EIGHTEEN. NO WAIVER

Waiver by lessor of any breach of any covenant or duty of lessee under this lease is not a waiver of a breach of any other
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covenant or duty of lessee, or of any subsequent breach of the same covenant or duty.

SECTION NINETEEN. ENTIRE AGREEMENT

This lease agreement shall constitute the entire agreement between the parties. Any prior understanding or representation of
any kind preceding the date of this lease agreement shall not be binding upon either party except to the extent incorporated in
this lease agreement.

SECTION TWENTY. MODIFICATION OF AGREEMENT
Any modification of this lease agreement or additional obligation assumed by either party in connection with this agreement
shall be binding only if evidenced in a writing signed by each party or an authorized representative of each party.

SECTION TWENTY-ONE. NOTICES

A. All notices, demands, or other writings in this lease agreement provided to be given or made or sent, or which may be
given or made or sent, by either party to the other, shall be deemed to have been fully given or made or sent when made in
writing and deposited in the United States mail, registered and postage prepaid, and addressed as follows:

If to lessor: City of Morgantown
c/o City Manager
389 Spruce Street
Morgantown, WV 26505

If to lessee: Chris Russell
1187 Lehigh Drive
Morgantown, WV 26508

B. The address to which any notice, demand, or other writing may be given or made or sent to any party as above provided
may be changed by written notice given by such party as above provided.

SECTION TWENTY-TWO. COUNTERPARTS

This lease agreement may be executed in any number of counterparts, each of which shall be deemed to be an original, but all
of which together shall constitute but one and the same instrument.

SECTION TWENTY-THREE. SECTION HEADINGS

The titles to the sections of this lease agreement are solely for the convenience of the parties and shall not be used to explain,
modify, simplify, or aid in the interpretation of the provisions of this lease agreement.

The parties have executed this lease agreement in Morgantown, Monongalia County, West Virginia the day and year first set
forth above.
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LESSOR: City of Morgantown

By

Jeff Mikorski
City Manager

STATE OF WEST VIRGINIA,
COUNTY OF MONONGALIA, TO-WIT:
The foregoing instrument was acknowledged before me this day of

Manager of the City of Morgantown, West Virginia.

My commission expires:

, 2015, by Jeff Mikorski, City

Notary Public in and for
said State and County

LESSEE: Chris Russell Drums and Percussion, LLC
d/b/a POPSHOPWYV

By

Chris Russell
Member

STATE OF WEST VIRGINIA,
COUNTY OF MONONGALIA, TO-WIT:

The foregoing instrument was acknowledged before me this __ day of
member of Chris Russell Drums and Percussion, LLC d/b/a POPSHOPWV.

My commission expires:

, 2015, by Chris Russell,

Notary Public in and for
said State and County
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Schedule 1 — Lessee Identification of Defects

1) Bathrooms:
Boys - Left toilet leak, missing sink

Girls - Right toilet leak

2) Classroom #31.:

Water damage along north wall and ceiling

3) Coat Room #38A:

Water damage along north wall and ceiling

4) Classroom #38:

Water damage along north wall and ceiling

5) Coat Room #39A:

Emergency Exit Light Out

6) Check and repair any roof leaks.

7) Check for leaks and repair mortar joints (pointing) on north wall.

8) Check and repair any leaks around HVAC on roof.

9) Handle any patch work in water damage north wall due to possible presence of lead in paint.
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