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S T A F F  R E P O R T  
 
CASE NO: BA14-03 / Central Place, LLC / 494 Spruce Street 

REQUEST and LOCATION: 

A petition by Attorney Bryan Edwards, on behalf of Central Place, LLC, for an 
Administrative Appeal under Article 1383 related to information provided in the Staff 
Report for S14-07-III that was presented to the Planning Commission on September 11, 
2014. 

STANDING: 

It is the opinion of the Planning Division that the Board must first determine whether or 
not Central Place, LLC (petitioner) is an “aggrieved person” as provided in West Virginia 
State Code Chapter 8A “Land Use Planning Act” and as provided in City Code Part 13 
“Planning and Zoning.”  Specifically, only a person or party that meets the standard of an 
“aggrieved person” has standing to bring an administrative appeal to the Board of Zoning 
Appeals. 

The West Virginia Legislature adopted the “aggrieved person” standard for zoning 
challenges in 2004.  During that legislative session, the Legislature inserted for the first 
time the definition of “aggrieved person” within 8A-1-2 of the West Virginia Land Use 
Planning Act.  The definition, inserted as §8A-1-2(b), reads as follows: 

(b) “Aggrieved” or “aggrieved person” means a person who: 

(1) Is denied by the planning commission, board of subdivision and land development 
appeals, or the board of zoning appeals, in whole or in part, the relief sought in any 
application or appeal; or 

(2) Has demonstrated that he or she will suffer a peculiar injury, prejudice or 
inconvenience beyond that which other residents of the county or municipality may 
suffer. 

At the same time, the Legislature rewrote §8A-8-10, Appeal to Board of Zoning Appeals, 
which reads as follows: 

§8A-8-10. Appeal to board of zoning appeals. 

(a) An appeal from any order, requirement, decision or determination made by an 
administrative official or board charged with the enforcement of a zoning ordinance, or 
rule and regulation adopted pursuant to a zoning ordinance, shall be filed with the board 
of zoning appeals. 

(b) The appeal shall: 

(1) Specify the grounds of the appeal; 

(2) Be filed within thirty days of the original order, requirement, decision or 
determination made by an administrative official or board charged with the 
enforcement of a zoning ordinance; and 

(3) Be on a form prescribed by the board. 
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(c) Upon request of the board of zoning appeals, the administrative official or board shall 
transmit all documents, plans and papers constituting the record of the action from 
which the appeal was taken. 

In 2004, the Legislature also rewrote §8A-9-1, the judicial appeal / writ of certiorari 
process for zoning appeals, specifically, adding the wording “aggrieved person” within 
subparagraph (b) of §8A-9-1, which reads as follows: 

§8A-9-1. Petition for writ of certiorari. 

(a) Every decision or order of the planning commission, board of subdivision and land 
development appeals, or board of zoning appeals is subject to review by certiorari. 

(b) Within thirty days after a decision or order by the planning commission, board of 
subdivision and land development appeals, or board of zoning appeals, any aggrieved 
person may present to the circuit court of the county in which the affected premises are 
located, a duly verified petition for a writ of certiorari setting forth: 

(1) That the decision or order by the planning commission, board of subdivision and 
land development appeals, or board of zoning appeals is illegal in whole or in part; 
and 

(2) Specify the grounds of the alleged illegality. 

The results of the Legislature’s 2004 amendments are that any individual wishing to 
challenge the decision of a municipal zoning administrator or planning commission or 
board of zoning appeals must follow the administrative appeal procedures set forth in 
either §8A-8-10 of the West Virginia State Code and the corresponding Morgantown 
Planning and Zoning Code §1383.01 et seq. (copy attached as Exhibit No. 1) or §8A-9-1 
of the West Virginia State Code and the corresponding Morgantown Planning and 
Zoning Code §1389.05 (copy attached as Exhibit No. 2).  In either situation, the 
petitioner must meet the definition of “aggrieved person” to later seek judicial review. 

The law is clear in West Virginia that only those individuals who can demonstrate that he 
or she will suffer a peculiar injury, prejudice or inconvenience beyond that which other 
residents of a municipality may suffer are entitled to judicially attack the decisions of 
either a municipal zoning administrator, a municipal planning commission, or a municipal 
board of zoning appeals.  That is evident when one reads the West Virginia Land Use 
Planning Act, and its address of the term “aggrieved person,” and the West Virginia case 
law on point. 

In Corliss v. Jefferson County Board of Zoning Appeals, 214 W.Va. 535, 591 S.E.2d 93 
(2003), it was held that a person qualifies as “aggrieved” within the meaning of West 
Virginia State Code and thereby has standing to challenge a decision or order of a board 
of zoning appeals as illegal where the individual demonstrates that as a result of the 
challenged ruling, he or she will uniquely suffer injury separate and apart from that which 
the general citizenry might experience as a result of the same ruling. 

The West Virginia Supreme Court, citing Corliss, reaffirmed in Rissler v. Jefferson 
County Board of Zoning Appeals, 225 W.Va. 346, 693 S.E.2d 321 (2010) its address of 
what it takes to be aggrieved for purposes of challenging a zoning matter and explained 
why it takes more than being merely an abutting property owner.  See attached Rissler 
as Exhibit No. 3. 
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Exhibits No. 4 and No. 5 provide two Monongalia County Circuit Court decisions 
dismissing writs of certiorari based on the “aggrieved person” standard and lack of 
standing.  Said cases are Michelbach, Lambertson, and Lederman v. City of 
Morgantown Board of Zoning Appeals, Civil Action No. 13-C-207 decided 02 AUG 2013 
and Giuliani, Giuliani, and Redmond v. City of Morgantown Board of Zoning Appeals, 
Civil Action No. 13-C-216 decided 02 AUG 2013. 

More recently, the Monongalia County Circuit Court, in Giuliani v. City of Morgantown, 
Civil Action No. 14-C-566 decided 22 SEP 2014, found that Mr. Giuliani was not an 
aggrieved person and therefore had no standing to challenge the City’s interpretation of 
the zoning ordinance allowing an accessory structure to be built at 200 Prairie Avenue. 

The West Virginia Legislature clearly recognized the need to limit challenges to zoning 
decisions by placing limitations on who can legally initiate an appeal.  The case law 
provided herein establishes that the Courts distinctly support the aggrieved person 
standard in establishing standing necessary to challenge zoning decisions. 

Although the petitioner, Central Place, LLC, states that he is currently constructing a 
residential apartment complex within two hundred (200) feet of the development site 
located at the corner of Spruce Street and Willey Street (VFW site), nowhere in the 
administrative appeal application does the petitioner attempt to argue that he is an 
aggrieved person or explain how he will be uniquely damaged. 

The Planning Division argues that one’s proximity to a development is simply not enough 
to establish standing under the law as addressed in the Rissler decision.  Specifically, 

 The petitioner’s reference to two hundred (200) feet is an attempt to confuse the 
fact that this arbitrary linear distance is used in the City’s Planning and Zoning 
Code only to mail advance hearing notification letters to owners of neighboring 
properties. 

 Simply receiving a hearing notification letter cannot be construed as establishing 
the letter recipient as an “aggrieved person” who will automatically suffer a 
peculiar injury, prejudice or inconvenience. 

 One must identify and demonstrate an injury, prejudice, or inconvenience that will 
be suffered – which may or may not relate to one’s proximity to a site of concern. 

The Planning Division argues that for one to prove he or she is an aggrieved person, 
one must: 

 Identify a specific injury, prejudice, or inconvenience he or she will suffer. 

 Identify the specific cause of the injury, prejudice, or inconvenience he or she will 
suffer. 

 Establish a nexus between the injury, prejudice, or inconvenience, its cause, and 
the matter(s) for which the challenge of a zoning decision is being initiated. 

 Demonstrate that the person will uniquely suffer injury, prejudice, or 
inconvenience separate and apart from that which the general citizenry might 
experience.   
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STAFF RECOMMENDATION: 

It is the opinion of the Planning Division that the petitioner has failed to claim and failed 
to demonstrate he is an “aggrieved person” for purposes of challenging the municipal 
zoning decisions at hand, that is, he will suffer a peculiar injury, prejudice or 
inconvenience, as a result of the zoning matters raised in the administrative appeal 
application, beyond that which other residents of the municipality may suffer. 

As such, Staff recommends that the Board determine, based on the findings of fact and 
conclusions of law presented herein, that: 

 Central Place, LLC is not an “aggrieved person” for the purposes of challenging 
the municipal zoning decisions at hand. 

 Central Place, LLC failure to establish standing precludes him from initiating this 
administrative appeal action or later seeking judicial review of the four (4) 
allegations at hand. 

If the Board agrees and determines that Central Place, LLC is not an “aggrieved 
person”, than the petitioner’s four (4) allegations in his administrative appeal application 
should not be considered and no further action taken by the Board.  The petitioner will 
have the right to appeal the Board’s decision to the Monongalia County Circuit Court by 
writ of certiorari.  Only in the event that the Court overturns the Board’s “aggrieved 
person” decision and returns the zoning matters at hand to the Board should the four (4) 
allegations be considered by the Board. 

Should the Board disagree with Staff’s recommendation and determine that Central 
Place, LLC meets the “aggrieved person” standard and therefore has standing to initiate 
the present administrative appeal, Staff will respond to the petitioner’s four (4) 
allegations at the Board’s 15 OCT 2014 hearing. 

 

Attachments: Exhibits noted above and petitioner’ administrative appeal application 
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ARTICLE 1383
Administrative Appeals

1383.01 Authority.
1383.02 Initiation.
1383.03 Processing.

1383.04 Public hearing.
1383.05 Decisions.
1383.06 Appeal of decisions.

CROSS REFERENCES
Appeal process - see W. Va. Code Art. 8A-9

1383.01   AUTHORITY.
The Board of Zoning Appeals shall hear and determine appeals from any order,

requirement, decision or determination made by an administrative official, board, or staff
member charged with the enforcement of this Zoning Ordinance.

1383.02  INITIATION.
An appeal may be filed with the Board of Zoning Appeals by any person aggrieved by

the order, requirement, decision or determination described in Section 1383.01. An appeal
filed with the Board must specify the grounds of the appeal, be filed in the form established by
rules of the Board, and be filed within 30 days of the original order, requirement, decision or
determination.

1383.03   PROCESSING.
(A) An appeal shall be filed with the Planning staff, who shall forward such appeal

to the Board of Zoning Appeals .

(B) Within 10 days of receipt of the appeal by the Board, the Board shall set a date
and time for the public hearing and give notice. The public hearing shall be held within 45
days of receipt of the appeal by the Board.

(C) At least 15 days prior to the date set for the public hearing, the Board shall
publish a notice of the date, time and place of the hearing on the appeal as a Class I legal
advertisement in compliance with the provisions of West Virginia Code Chapter 59, Article 3,
and written notice shall be given to interested parties.

1383.04   PUBLIC HEARING.
A public hearing shall be conducted by the Board of Zoning Appeals in conformance

with the West Virginia Code and the Morgantown City Board of Zoning Appeals Rules of
Procedure. The party making the appeal shall be required to pay any fee established by City
Council.

cfletcher
Alpha White Exhibit
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1383.05   DECISIONS.
The Board of Zoning Appeals shall hear testimony and evidence concerning appeals,

and prepare findings of fact and conclusions of law and shall render a final decision on all
appeals. A written copy of such decision, as described in the Rules of Procedure, shall be
available in the Planning Department within five (5) days after making such decision.

Any appeal determined by the Board of Zoning Appeals shall be particular to that case
and site, and shall not be applied to the entire Ordinance, except as noted in Section 1375.05,
Administrative Interpretations.

1383.06   APPEAL OF DECISIONS.
Every decision or order of the Board of Zoning Appeals shall be subject to review by

certiorari. Any person or persons jointly or severally aggrieved by any decision or order of the
Board of Zoning Appeals may present to the Circuit Court of Monongalia County a petition
duly verified, setting forth that such decision or order is illegal in whole or in part, and
specifying the grounds of the alleged illegality. The petition must be presented to the Court
within thirty days after the date of the decision or the order of the Board of Zoning Appeals
complained of. In the event that an appeal is filed to the Circuit Court, the City, upon receiving
notice of such appeal from the Court, shall send written notification of said appeal to the same
property owners that were originally notified during initial consideration of the case.
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(3) Would eliminate an unnecessary hardship and permit a reasonable use of
the land; and,

(4) Will allow the intent of the Zoning Ordinance to be observed and
substantial justice done.

(B)  In the case where a variance is denied by the Board, said application shall not
be eligible for re-submittal for one (1) year from the date of said denial. A new application
must be, in the opinion of the Board of Zoning Appeals, substantially different from the
application denied, or conditions must have substantially changed for the new proposal to be
eligible for consideration within one (1) year from said date of denial.

1389.04   CONDITIONAL USES.
(A) No conditional use application under the terms of this Ordinance shall be made

by the Board unless after a public hearing the Board shall find that the conditional use is within
the fitting character of the surrounding area and is consistent with the spirit, purpose, and
intent of the Zoning Ordinance, because:

(1) Congestion in the streets is not increased;
(2) Safety from fire, panic, and other danger is not jeopardized;
(3) Provision of adequate light and air is not disturbed;
(4) Overcrowding of land does not occur;
(5) Undue congestion of population is not created;
(6) Granting this request will not create inadequate provision of

transportation, water, sewerage, schools, parks, or other public
requirements;

(7) Value of buildings will be conserved; and,
(8) The most appropriate use of land is encouraged.

(B) Each applicant must give their own response to these statements as a basis for
the Board’s evaluation of the request.

1389.05   JUDICIAL REVIEW.
Every decision or order of the Board of Zoning Appeals shall be subject to review by

certiorari. Any person or persons jointly or severally aggrieved by any decision or order of the
Board of Zoning Appeals may present to the Circuit Court of the County of Monongalia a
petition duly verified, setting forth that such decision or order is illegal in whole or in part, and
specifying the grounds of the alleged illegality. The petition must be presented to the Court
within thirty (30) days after the date of the decision or the order of the Board of Zoning
Appeals complained of.

cfletcher
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