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S T A F F  R E P O R T  
 

CASE NO: CU13-06 / Blue Sky Realty / 401 Spruce Street  

REQUEST and LOCATION: 

Request by Lisa Mardis of Project Management Services, on behalf of Blue Sky Realty, 
LLC, for conditional use approval of a “Lodging or Rooming House” use at 401 Spruce 
Street. 

TAX MAP NUMBER(s) and ZONING DESCRIPTION: 

Tax Map 26, Parcel 91; B-4, General Business District 

SURROUNDING ZONING: 

B-4, General Business District 

BACKGROUND and ANALYSIS: 

The petitioner seeks to convert the use of the building at 401 Spruce Street from “Mixed-
use Dwelling” and “Professional Services Establishment” uses to a “Lodging or Rooming 
House” use, which requires conditional use approval by the Board of Zoning Appeals.  
Addendum A of this report illustrates the location of the subject site. 

According to the City’s Residential Rental Registry, there is currently one apartment on 
the second floor of the building.  According to the City’s Finance Department, the first 
floor of the building is currently occupied by Plaid Group, LLC (d/b/a Bill’s Bail Bonds). 

The petitioner seeks to provide a seven-bedroom “Lodging or Rooming House” use by 
eliminating the nonresidential use/occupancy on the first floor. 

On July 16, 2008, the Board denied conditional use Case No. CU08-12 where the 
petition requested to change the “Mixed-use Dwellings” and “Professional Services 
Establishment” uses to a “Multi-family Dwelling” use. 

Staff maintains, as it did in Case No. CU08-12, that the preservation of existing at-grade 
commercial leasable space in mixed-use buildings is paramount to ensuring desired 
mixed land use patterns within the B-4 District.  In so doing, the following information is 
restated from the related Staff Report dated July 16, 2008. 

The objective of mixed-use development and land use patterns is to contribute to the 
creation of places that enliven urban centers while meeting the everyday needs of the 
community.  Mixed-use development offers many advantages over single-use 
development in fostering better urban environments including: 

 Sense of Community – Mixed-use development provides opportunities for 
community interaction by catering to a diversity of people and uses in one place. 

 Vitality – Diversified, mixed-use urban centers become community destinations. 
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 Convenient Access – The mixing of diverse uses within proximity of public 
spaces, services, and amenities makes it possible to reduce vehicle trips and 
encourage shared parking and transit ridership. 

 Pedestrian-Friendly Environment – Mixed-use development provides more 
opportunities for convenient and safe pedestrian access. 

 Longer Hours of Active Street Life – A range of uses are generally active at 
different times of the day or on different days of the week, which activates the 
space for longer hours than is possible for any one single use type. 

 Safety – Mixing residential, commercial, and professional activities within a 
compact area ensures activity throughout the day and evening, creating a sense 
of safety. 

Because the Planning and Zoning Code provides that “mixed-use” and “over-store” 
dwelling uses are permitted by-right in the B-4 District, it appears that the preferred 
residential use pattern is to maintain and preserve a non-residential presence at street 
level.  However, “multi-family” dwelling conditional use status in the B-4 District affords 
the Board an opportunity to review requests on a case-by-case basis. 

There appears to be several conditions around the subject site that should contribute to 
the success of a suitable non-residential use on the first floor of the subject building, 
including: 

 Availability of on-site parking 

 Access to and availability of public parking, both metered curb and metered lots, 
within close proximity of the subject site. 

 Anchor public uses within close proximity that include churches, government 
offices, public library, etc. 

 Low commercial vacancy rates along Fayette Street between High and Spruce 
Streets. 

 High visibility of the subject site created by the traffic light at Spruce and Fayette 
Streets; activity at City Hall; Farmers’ Market [Morgantown Marketplace pavilion 
completed in 2012] across the street on Saturdays during summer months, etc. 

 High daily traffic volumes along Spruce Street. 

 A fixed public transit stop within one block of the subject site. 

Since the Board’s decision denying Case No. CU08-12, the July 2010 Downtown 
Strategic Plan Update was completed and provides the following guidance relating to 
planned land uses and preferred development patterns within the City’s central business 
district (emphasis added). 
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Section 4.8 Housing (Page 51): 

“The opportunities to create a variety of housing types and price levels in the downtown 
are vast, as downtown Morgantown has many historic buildings whose upper floors could 
be redevelopment for use as apartments and/or condominiums.  In addition, there are a 
number of empty lots that could be developed with new mixed-use buildings.” 

Section 6.0 Downtown Strategies (Page 64): 

“Housing and Redevelopment:  Redevelop vacant and underperforming properties 
throughout the downtown and promote a variety of mixed-use housing in order to 
diversify the demographics of downtown residents.” 

Section 6.1 Downtown Framework Plan (Page 65): 

“Downtown’s traditional core already reflects the new paradigm for American downtowns: 
walkable gridded streets, public gathering places, mixed-uses, and mixed 
demographics. These qualities should be extended throughout the study area to promote 
a strong sense of community and attract new residents, merchants, entrepreneurs, 
and investors.” 

Section 6.3.1.4 Character Area C4 – Forest Avenue (Page 86): 

“Opportunities – Additional mixed-use infill at the north end of Spruce Street.” 

Section 6.3.1.4 Character Area C4 – Forest Avenue (Page 87): 

“Reinforce the urban quality by increasing the mass, density, and mixed-use quality 
buildings that front on well-designed pedestrian streets.” 

Section 6.6 Housing and Redevelopment (Page 122): 

“6.6.2 Encourage the reuse and conversion of underutilized upper floors for new 
residential uses.” 

As noted above, the goals, objectives and strategies provided in the 2010 Downtown 
Strategic Plan Update emphasize mixed-use housing.  Additionally, the preservation and 
growth of street level commercial retail storefronts is emphasized by focusing, in part, on 
the conversion of upper floors as additional residential opportunities. 

Moreover, “mixed-use” and “over-store” dwelling uses are permitted by-right in the B-4 
District, which supports the Plan’s preferred residential use pattern of maintaining and 
preserving a non-residential presence at street level.  However, “lodging or rooming 
house” uses are currently permitted in the B-4 District as a conditional use. 

Article 1329.02 of the Planning and Zoning Code defines “conditional use” as: 

“A use which because of special requirements or characteristics may be permitted in a 
particularly zoning district only after review by the Board of Zoning Appeals and upon 
issuance of a conditional use permit, and subject to the limitations and conditions 
specified in this Ordinance.” 

Requiring a particular land use to obtain conditional use approval affords the Board of 
Zoning Appeals and the community through a public hearing the opportunity to review 
the merits of the conditional use request on a case-by-case basis. 
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Consideration is given to the characteristics peculiar to the proposed conditional use and 
its location with reference to its surroundings (e.g., built environment, neighboring uses, 
streets, existing improvements, demand upon public facilities, etc.).  The approval of a 
conditional use along with specific conditions, if warranted, are intended to ensure that 
the particular conditional use at the particular site on which such use is proposed to be 
located is compatible with other existing or permitted uses surrounding the site. 

As reflected in the Board’s denial of CU08-12 and reaffirmed in the 2010 Downtown 
Strategic Plan Update, the preservation of existing at-grade commercial leasable space 
in existing mixed-use buildings is paramount to ensuring desired mixed land use 
patterns within the urban commercial center. 

STAFF RECOMMENDATION: 

The Board must determine whether the proposed request meets the standard criteria for 
a conditional use by reaching a positive determination for each of the “Findings of Fact” 
submitted by the petitioner. 

Staff recommends revisions to the petitioner’s findings of fact as provided in Addendum 
B of this report (deleted matter struck through; new matter underlined) and that the 
Board deny CU13-06 based on the negative determinations provided for Findings of 
Fact No. 7 and No. 8. 

 

 

Attachments: Application and submitted exhibits. 
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Part of Tax Map 26 
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STAFF REPORT ADDENDUM B 

CU13-06 / Blue Sky Realty / 401 Spruce Street 
 

Staff recommended revisions to petitioner’s Findings of Fact (deleted matter struck through; 
new matter underlined). 

Finding of Fact No. 1 – Congestion in the streets is not increased, in that: 

The additional resident(s) granted by the proposed conditional use request will not 
significantly impact the average daily and AM and PM peak times related to origination trips 
from and destination trips to the subject site.  The proposed use is located within an existing 
structure with approximately six (6) parking spaces on site. 

Finding of Fact No. 2 – Safety from fire, panic, and other danger is not jeopardized, in that: 

The petitioner will comply with all recommendations and requirements of the City Fire 
Marshal and Building Code Inspectors to ensure the building is safe for all residents and 
neighbors. 

Finding of Fact No. 3 – Provision of adequate light and air is not disturbed, in that: 

The granting of the conditional use will not result in an addition to the existing footprint or 
height of the building and should therefore not affect existing light distribution and air flow 
patterns within the immediate area. 

Finding of Fact No. 4 – Overcrowding of land does not result, in that: 

The petitioner seeks to change the use classification of the existing structure and should 
therefore not affect the existing density or intensity of the site. 

Finding of Fact No. 5 – Undue congestion of population is not created, in that: 

The petitioner will comply with all requirements as provided by Building Code Enforcement 
and the City Fire Marshal.  There will not be any addition to the existing footprint or height of 
the building and should therefore not affect congestion of population. 

Finding of Fact No. 6 – Granting this request will not create inadequate provision of 
transportation, water, sewage, schools, parks, or other public requirements, in that: 

The vicinity is served by public transportation.  The proposed change in use classification 
does not appear to require public infrastructure, public utilities, or public services beyond 
that which is currently available.   

Finding of Fact No. 7 – Value of buildings will NOT be conserved, in that: 

By updating or adding sprinkler and smoke detectors, the value of the building will be 
increased.  The petitioner intends to address maintenance needs, and do what is necessary 
to increase the safety of the aged structure to make it suitable for long-term residential 
and/or commercial use.  The proposed conversion of the first floor space in an existing 
mixed-use building may contribute to higher commercial vacancies at street level within the 
immediate area and particularly along Fayette Street from High to Spruce Streets.  Further, 
allowing said use change may stimulate market interest in similar conversions of existing 
mixed-use structures.  Such interest may result in adverse impacts to property values and 
the availability of at-grade leasable commercial space within the immediate area. 
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Finding of Fact No. 8 – The most appropriate use of land is NOT encouraged, in that: 

The petitioner’s proposed conditional use should serve to further generally accepted 
benefits of mixed-uses within a central business district including greater housing variety;  
land-use synergies and reduced distances between housing, workplaces, retail businesses, 
and other amenities and destinations;  and, utilization of alternate modes of transportation 
including walking, biking, and public transit.  The preservation of existing at-grade level non-
residential commercial leasable space in existing mixed-use buildings is paramount to 
ensuring mixed-use development patterns desired within the B-4 District as provided in the 
2010 Downtown Strategic Plan Update and the City’s Planning and Zoning Code. 

 
















