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S T A F F  R E P O R T  
 

CASE NO:  CU15-11 / Victory Holdings, LLC / 321 Brockway Avenue 

REQUEST and LOCATION: 

Request by Joe Panico, on behalf of Victory Holdings, LLC, for conditional use approval 
for a “Two-Family Dwelling” use located at 321 Brockway Avenue. 

TAX MAP NUMBER(s) and ZONING DESCRIPTION: 

Tax Map 29, Parcel 349, B-4, General Business District and B-4NPOD, B-4 
Neighborhood Preservation Overlay District. 

SURROUNDING ZONING: 

North, East and West; B-4, General Business District 

South; R-1A, Single-Family Residential District 

BACKGROUND and ANALYSIS: 

The petitioner’s building at 321 Brockway Avenue includes three (3) multi-family dwelling 
units.  The subject building is considered a nonconforming structure as it does not, at 
least, meet all minimum setback requirements.  Addendum A of this report illustrates the 
location of the subject site. 

The building suffered fire damage and has remained condemned by the City since 18 
FEB 2013.  Attached hereto are documents from the Code Enforcement Department 
illustrating fire damage and condemnation/vacant building registration information. 

The petitioner seeks to remodel the structure and change its land use classification from 
“Multi-Family Dwellings” to “Two-Family Dwellings.”  In other words, the petitioner seeks 
to reduce the number of dwelling units within the structure from three (3) units to two (2) 
units. 

According to the petitioner’s application, remodeling work will result in each of the “Two-
Family Dwelling” units containing three (3) bedrooms.  Because the subject realty is 
located within the B-4 Neighborhood Preservation Overlay District (B-4NPOD), the 
minimum parking requirement is 1.5 spaces per dwelling unit or a total of three (3) 
spaces.  However, Article 1365.02 provides the following guidance concerning the 
provision of parking when changes in land use are proposed and nonconforming uses 
suffer significant casualty: 

(B) When the intensity of use of any building, structure or premises shall be increased 
through the addition of dwelling units, floor area, beds, seating capacity, or other unit 
of measurement, parking and loading facilities as required herein shall be provided 
for such increase in intensity of use. 

  



MORGANTOWN BOARD OF ZONING APPEALS 

December 16, 2014 
6:30 PM 

City Council Chambers 

Page 2 of 2 

Board Members: 

Leanne Cardoso, Chair 

William Burton, Vice Chair 

Linda Herbst  

George Papandreas 

Jim Shaffer 

 

Development Services  

Christopher Fletcher, AICP 
Director 

 

Planning Division  

389 Spruce Street 
Morgantown, WV 26505 

304.284.7431 
 

 

(C) For any non-conforming use which is hereafter damaged or partially destroyed, and 
which is lawfully reconstructed, re-established, or repaired, off-street parking and 
loading facilities equivalent to hose maintained at the time of such damage or partial 
destruction shall be restored and continued in operation; provided, however, in no 
case shall it be necessary to restore or maintain parking or loading facilities in excess 
of those required by the Code for equivalent new uses. 

The petitioner indicates a, “parking area already exists” on the subject site.  However, 
the site plan submitted with the conditional use application does not illustrate how 
parking spaces are configured or how parking spaces are accessed.  Additionally, it 
appears the area behind the subject structure where parking appears to be situated is 
accessed through and across the adjoining Parcel 348.1. 

Although the petitioner seeks to reduce the use intensity of the structure from three (3) 
dwelling units to two (2) dwelling units, the petitioner is obligated to restore and continue 
in operation at least three (3) parking spaces for the new “Two-Family Dwelling” use.  
Staff recommends the Board explore the existing onsite parking conditions and the 
petitioner’s intentions to maintain parking in terms of the number of on-site spaces and 
the preservation of access through the adjoining property. 

STAFF RECOMMENDATION: 

The Board of Zoning Appeals must determine whether the proposed requests meet the 
standard criteria for a variance by reaching a positive determination for each of the 
“Findings of Fact” submitted by the petitioner.  If the Board disagrees with the petitioner’s 
“Findings of Fact” and determines one or more of the proposed requests do not meet the 
standard criteria for a variance, than the Board must state findings of fact and 
conclusions of law on which it bases its decision(s) to deny the subject variance 
petition(s). [See WV State Code 8A-8-11(e) and 8A-7-11(b)]. 

Addendum B of this report provides Staff recommended revisions to the petitioner’s 
“Findings of Fact” responses and serve only to remove narrative that is clearly 
inapplicable.  Staff recommended revisions should not be considered or construed as 
supporting or opposing the merits of the petitioner’s responses. 

Staff recommends the following conditions be included should the Board grant approval 
of Case No. CU15-11: 

1. That no less than three (3) onsite parking spaces shall be maintained for the 
“Two-Family Dwelling” conditional use for which approval is granted herein. 

2. That, prior to issuance of a building permit to perform work for which conditional 
use approval is granted herein, access to said onsite parking spaces through the 
adjoining Parcel 348.1 of Tax Map 29 must be preserved by easement or similar 
recorded instrument running with the affected parcels. 

 Attachments: Application and submitted exhibits. 



STAFF REPORT ADDENDUM A 

CU15-11 / Victory Holdings, LLC / 321 Brockway Avenue  

 

Staff Report Addendum A Page 1 of 2 
CU15-11 

 
 

 

Clipped from Google Maps 

Clipped from Google Maps 



STAFF REPORT ADDENDUM A 

CU15-11 / Victory Holdings, LLC / 321 Brockway Avenue  

 

Staff Report Addendum A Page 2 of 2 
CU15-11 

 

 

Clipped from Google Maps 

Part of Tax Map 29 



Staff Report Addendum B Page 1 of 1 
CU15-11 

STAFF REPORT ADDENDUM B 

CU15-11 / Victory Holdings, LLC / 321 Brockway Avenue 
 

Staff recommended revisions to petitioner’s Findings of Fact (deleted matter struck through; 
new matter underlined). 

Finding of Fact No. 1 – Congestion in the streets is not increased, in that: 

Parking area already exists, does not create any congestion. 

Finding of Fact No. 2 – Safety from fire, panic, and other danger is not jeopardized, in that: 

We are remodeling a burnt structure.  Bringing structure up to current state building code. 

Finding of Fact No. 3 – Provision of adequate light and air is not disturbed, in that: 

No additions to structure that been there since 1940’s. 

Finding of Fact No. 4 – Overcrowding of land does not result, in that: 

Parking area will enable us to exceed code requirements. 

Finding of Fact No. 5 – Undue congestion of population is not created, in that: 

We are rebuilding a burnt structure into a duplex which meets goals of comprehensive plan and 
strategic downtown plan. 

Finding of Fact No. 6 – Granting this request will not create inadequate provision of transportation, 
water, sewage, schools, parks, or other public requirements, in that: 

Rebuilding previous number of tenants and providing off street parking.   

Finding of Fact No. 7 – Value of buildings will be conserved, in that: 

Rebuilding damaged structure and meeting downtown strategic plan. 

Finding of Fact No. 8 – The most appropriate use of land is encouraged, in that: 

Adding 3 br three-bedroom units to B-4 zone is an attempt to diversify residents for families in 
downtown zone. 

 
































