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S T A F F  R E P O R T  

CASE NO: TX16-05 / Administrative / Fireworks Sales 

REQUEST: 

Administratively requested Zoning Text Amendments to the City’s Planning and Zoning 
Code as they relate to establishing regulations for the sale of fireworks. 

BACKGROUND and ANALYSIS: 

During the 2016 Regular Session of the West Virginia Legislature, House Bill 2852 was 
passed legalizing the sale of “consumer fireworks” in the State beginning 01 JUN 2016.  It 
appears the Legislature’s intent with this Bill was, in part, to raise tax revenues for 
veterans’ assistance and volunteer fire departments. 

According to the West Virginia State Fire Marshal’s Office “Frequently Asked Questions 
About West Virginia’s New Fireworks Law” (see attached), consumer fireworks include 
items like: 

 Sky Rockets and Bottle Rockets 

 Missile-Type Rockets 

 Helicopter and Aerial Spinners 

 Roman Candles 

 Multi-Aerial Mine and Shell Devices 

 Aerial Shell Kits 

 Reloadables 

 Firecrackers 

These types of fireworks are significantly different to those smaller novelty-type items 
previously permitted (e.g., sparking devices, toy caps, model rockets, etc.) in relation to 
size, handling, capability, performance (combustion, deflagration, detonation), and 
potential risk to life and property.  Legalization of consumer fireworks sales, particularly in 
urban areas, presents a local challenge of ensuring public safety, health, welfare regarding 
compatibility of adjacent land uses and emergency response preparedness. 

It should be noted that the use or discharge of consumer fireworks is currently prohibited 
within the corporate limits of Morgantown under Section 545.10 of the City’s General 
Offenses Code.  Presently, there is no interest in City Administration to support lifting this 
prohibition. 

The Planning Office worked with the City Fire Marshal’s Office and the City Attorney’s 
Office to identify matters of concern and to develop zoning provisions addressing the sale 
of consumer fireworks.  Matters of concern included: 

 Establishing a definition for “consumer fireworks” as provided in House Bill 2852 
to safeguard against inconsistencies. 

 Establishing retail sales, retail sales establishments and wholesale establishments 
definitions and land use types for the sale of consumer fireworks that are not 
currently provided in the Planning and Zoning Code. 
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 Identifying zoning districts where retail sales, retail sales establishments and 
wholesale establishments would be appropriate either by-right or with conditional 
use approval given the economic activity, ease of consumer access, and built 
environment conditions of the City’s several zoning districts. 

 Limiting wholesale establishments to free standing (detached) principal buildings 
while providing retail sales opportunities directly to consumers at such locations. 

 Establishing standards for the seasonal temporary sale of consumer fireworks. 

 Modifying the temporary use permitting process to ensure efficient and effective 
administration for all temporary uses. 

Addendum A of this report provides Staff recommended zoning text amendments 
addressing these concerns. 

STAFF RECOMMENDATION: 

Staff respectfully advises the Planning Commission to forward a favorable 
recommendation to City Council to amend the Planning and Zoning Code as presented in 
Addendum A of this report (deleted matter struck through; new matter underlined) based 
on the information and findings presented herein. 
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AN ORDINANCE AMENDING SECTIONS 1329.02, 1331.05, 1331.06 and 1331.07 OF 

THE CITY OF MORGANTOWN PLANNING AND ZONING CODE AS THEY RELATE 

TO CONSUMER FIREWORKS RETAIL SALES AND CONSUMER FIREWORKS 

WHOLESALE ESTABLISHMENTS. 

WHEREAS, the sale of consumer fireworks permitted pursuant to House Bill 2852 and 

subsequently vested as a State of West Virginia Statute shall be subject to additional 

standards within the corporate limits of the City of Morgantown to ensure public health, 

safety and welfare and the compatibility of adjacent land uses. 

NOW THEREFORE BE IT ORDAINED, by the City of Morgantown that Sections 1329.02, 

1331.05, 1331.06 and 1331.07 of the City’s Planning and Zoning Code are amended as 

follows (deleted matter struck through; new matter underlined): 

1329.02  DEFINITIONS OF TERMS 

CONSUMER FIREWORKS – Small fireworks devices that are designed to produce visible effects 

by combustion that are required to comply with the construction, chemical composition and 

labeling regulations promulgated by the United States Consumer Product Safety Commission 

under 16 C.F.R. (Code of Federal Regulations) Parts 1500 and 1507 (2014), and that are listed 

in American Pyrotechnics Association (APA) Standard 87-1.  Consumer fireworks do not include 

sparking devices, novelties, toy caps or model rockets. 

CONSUMER FIREWORKS RETAIL SALES – A retailer who purchases consumer fireworks for 

resale to consumers. 

CONSUMER FIREWORKS RETAIL SALES ESTABLISHMENT – A retail sales establishment 

having as its primary function the supply of consumer fireworks to the end consumer.  Such sales 

constitute the “primary function” of the business when such sales equal at least eight (80) percent 

of the gross sales of the business. 

WHOLESALE ESTABLISHMENT, CONSUMER FIREWORKS – A wholesale establishment that 

sells consumer fireworks to a retailer or any other persons for resale and any establishment selling 

articles of pyrotechnics, display fireworks, and special effects to a person licensed to possess and 

use those devices. 
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1331.05  PERMITTED LAND USES 

Table 1331.05.01  Permitted Land Uses 

 

Uses 
 

R-1 
 

R-1A 
 

R-2 
 

R-3 
 

PRO 
 

B-1 
 

B-2 
 

B-4 
 

OI 
 

B-5 
 

I-1 
Supplemental 
Regulations 

Consumer Fireworks Retail Sales       C   P P 33 

Consumer Fireworks Retail Sales 
Establishment 

      C   P P 33 

Consumer Fireworks Wholesale 
Establishment 

          P 34 

 

 

1331.06  SUPPLEMENTAL REGULATIONS PERTAINING TO 

PERMITTED LAND USES TABLE 

(33) CONSUMER FIREWORKS RETAIL SALES shall comply with the following regulations: 

(a) Consumer fireworks retail sales intended to remain for thirty (30) days or less may 

be located within a permanent building or a temporary stand, tent, canopy or 

membrane structure meeting all applicable safety standards and regulations 

required by the State of West Virginia and rules and regulations promulgated by 

the West Virginia State Fire Marshal or designee; provided, a Temporary Use 

Permit is issued in accordance with Section 1331.07 for the sale of consumer 

fireworks. 

(b) Permanent consumer fireworks retail sales and consumer fireworks retail sales 

establishments intended to remain for more than thirty (30) consecutive days shall 

be located within a permanent building meeting all applicable safety standards and 

regulations required by the State of West Virginia and rules and regulations 

promulgated by the West Virginia State Fire Marshal or designee. 

(c) All applicable local and state permits, registration and licenses must be 

conspicuously and permanently displayed. 

(34) CONSUMER FIREWORKS WHOLESALE ESTABLISHMENTS shall comply with the 

following regulations: 

(a) The wholesale establishment shall be limited in its sale of consumer fireworks to a 

retailer or any other person for the purpose of resale. 

(b) The wholesale establishment shall be limited in its sale of articles of pyrotechnics, 

display fireworks, and special effects to a person licensed to possess and use 

those devices. 
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(c) The wholesale establishment shall only be located in and the sale of all consumer 

fireworks and articles of pyrotechnics, display fireworks, and other special effects 

items shall only be made from and within a permanent free standing (detached) 

principal building dedicated solely for the sale of consumer fireworks and articles 

of pyrotechnics, display fireworks, and other special effects. 

(d) The wholesale establishment may include the retail sales of consumer fireworks, 

provided: 

(i) The area directly devoted to consumer fireworks retail sales is subordinate 

in gross floor area to the wholesale establishment, excluding related 

storage; and, 

(ii) Temporary retail sales of consumer fireworks from an on-site temporary 

stand, tent, canopy or membrane structure may be permitted as set forth 

in Section 1331.07 for the sale of consumer fireworks. 

(iii) The retail sale of articles of pyrotechnic articles, display fireworks and 

special effects is prohibited; 

(e) All buildings permitted to sell consumer fireworks and articles of pyrotechnics, 

display fireworks, and other special effects items shall meet all applicable safety 

standards and regulations required by the State of West Virginia and rules and 

regulations promulgated by the West Virginia State Fire Marshal or designee. 

(f) All applicable local and state permits, registration and licenses must be 

conspicuously and permanently displayed. 

1331.07  TEMPORARY USES 

(A)  Intent.  Temporary Uses shall be permitted in all districts by the grant of a Temporary Use 

Permit issued by the City Manager, or his/her designee, in accordance with the 

requirements of this section. 

(B)  General Provisions. 

(1)  The duration of the temporary period is stated hereinafter, provided, however, 

renewal of such permit may be requested. The Planning Director City Manager, or 

his/her designee, shall is not be obligated to renew such permits. 

(2)  Temporary Uses shall be subject to all the regulations of the applicable district in 

which they are located. 
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(2)(3)  Temporary Use permit applications shall be categorized as Type II Site Plan 

Submissions and shall require a public hearing before the Planning Commission.  

(C)  Permitted Temporary Uses. 

(1)  Temporary office, model home or model apartment, and incidental signs thereof, 

both incidental and necessary for the sale, rental, or lease of real property in the 

Zoning District. Maximum time permitted: eighteen (18) consecutive months. 

(2)  Bazaars, carnivals, and similar temporary uses. Maximum time permitted: ten (10) 

consecutive days. 

(3)  Sale of Christmas trees, outdoor tent theater, sale of seasonal fruits and 

vegetables from roadside stands, tent sales. Maximum time permitted: sixty (60) 

consecutive days and no more than four (4) sales per year. 

(4) Sale of consumer fireworks, where permitted under Table 1331.05.01; except, 

conditional use approval shall not be required in the B-2 District.  Maximum time 

permitted:  thirty (30) consecutive days between June 7 and July 6. 

(4)(5)  Freestanding canopies or awnings used to enclose permitted outdoor seating 

areas of restaurants and/or private clubs and taverns. Maximum time permitted:  

four and one-half (4.5) months between April 15 to September 1. Such canopies 

or awnings shall be designed to withstand a wind load of thirty (30) pounds per 

square foot prescribed in the West Virginia State Building Code. 

(5)(6)  Other similar uses deemed temporary by the Planning Commission City Manager 

and attached with such maximum time period, conditions and safeguards as the 

Board City Manager, or his/her designee, may deem necessary. 

 (D)  Standards. 

(1)  Adequate access and off-street parking facilities shall be provided which shall not 

interfere with traffic movement on adjacent streets nor utilize or obstruct minimum 

required parking stalls for existing principal and accessory uses on the site. 

(2)  Any flood lights or other lighting shall be directed upon the premises and shall not 

be detrimental to adjacent properties designed, located, installed and directed in 

such a manner as to prevent glare from encroaching onto adjoining properties or 

public rights-of-way. 

(3)  No commercial banners shall be permitted in a residential district. 
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(4)  Signs shall not flash or blink or resemble traffic and emergency warning signals, 

and shall be limited in size to twenty (20) square feet each and in number to three 

(3) signs. 

(5)  The lot shall be put in clean condition devoid of temporary use remnants upon 

termination of the temporary period. 

 

 

INSERT ORDINANCE ADOPTION AND SIGNATURE NARRATIVE 
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FREQUENTLY ASKED QUESTIONS ABOUT WEST VIRGINIA’S NEW FIREWORKS LAW 
 

When will it be legal to purchase and use consumer fireworks in West Virginia? 
 

On June 1, 2016, West Virginians will be able to purchase and use consumer fireworks in The Great 
State of West Virginia. 
– defined – “Consumer fireworks” means small fireworks devices that are designed to produce visible effects by 
combustion that are required to comply with the construction, chemical composition and labeling regulations 
promulgated by the United States Consumer Product Safety Commission under 16 C.F.R. Parts 1500 and 1507 
(2014), and that are listed in APA Standard 87-1. Consumer fireworks do not include sparkling devices, novelties, 
toy caps or model rockets. 

West Virginians can already purchase hand-held and ground-based sparkling devices, such as hand-
sparklers and fountains. These have been legal in West Virginia since 2006. 

 

What types of consumer fireworks will be legal in West Virginia on June 1? 
 

Consumer products that will be legal to purchase and use in West Virginia on June 1, 2016, include: 

 Sky Rockets and Bottle Rockets 

 Missile-Type Rockets 

 Helicopter and Aerial Spinners 

 Roman Candles 

 Multi-Aerial Mine and Shell Devices 

 Aerial Shell Kits 

 Reloadables 

 Firecrackers 

 

How old must you be to purchase consumer fireworks in West Virginia? 
 

You must be 18 years old to purchase consumer fireworks in West Virginia and have a valid I.D.Are there 
rules about where or how you can use consumer fireworks in West Virginia? 
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§103-4-11.  Prohibited Conduct. 
 
11.1. A person may not intentionally ignite, discharge or use consumer fireworks on public or private property without 
the express permission of the owner to do so. 
 
11.2. A person may not intentionally ignite or discharge any consumer fireworks or sparkling devices within or throw 
the same from a motor vehicle or building.  
 
11.3. A person may not intentionally ignite or discharge any consumer fireworks or sparkling devices into or at a motor 
vehicle or building, or at any person or group of people.  
 
11.4. A person may not intentionally ignite or discharge any consumer fireworks or sparkling device while the person: 
 
 11.4.a. Is under the influence of alcohol; 
 
 11.4.b. Is under the influence of any controlled substance; 
  
 11.4.c. Is under the influence of any other drug;  
 
 11.4.d. Is under the combined influence of alcohol and any controlled substance or any other drug.  
 
 11.4.e. A person who is less than eighteen years of age may not purchase, nor offer for sale, consumer fireworks. 
 
 11.4.f. A person who is less than sixteen years of age may not purchase, nor offer for sale, sparker or novelty  
                    devices. 
 
11.5. The provisions of this section shall be effective June 1, 2016. 
 
11.6.   No retailer may knowingly sell or offer for sale fireworks to any person who: 
 
 11.6.a. Is under the influence of alcohol. 
 
 11.6.b. Is under the influence of any controlled substance. 
 
 11.6.c. Is under the influence of any other drug. 
 
 11.6.d. Is under the combined influence of alcohol and any controlled substance or any other drug. 
 
 11.6.e. Is less than eighteen (18) years of age. 
 

You should also check with your local city governments as there may be certain areas where consumer 
fireworks are not permitted. 

 
Where can I purchase consumer fireworks in West Virginia? 

 

On June 1, 2016, West Virginians will be able to purchase consumer fireworks at any location that is 
properly licensed by The West Virginia State Fire Marshal. A retailer shall post the certificate/license in a 
conspicuous place at the location of the business. It shall be posted within five feet (5’) from any public 
entrance to any temporary or permanent structure. 
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What safety tips should West Virginians follow when using consumer fireworks, sparklers and/or sparkling 
devices? 

 
According to the American Pyrotechnics Association, safety tips include: 

 Store fireworks in a cool, dry place 
 Always read and follow the directions on the label 
 Always have an adult present when handling fireworks 
 Never give fireworks to young children, even sparklers! 
 Use fireworks outdoors in a safe, non-wooden area 
 Have a working garden hose or bucket of water handy 
 Keep everyone a safe distance away from fireworks 
 Light only one firework at a time 
 Never re-ignite a firework that doesn’t light the first time or one that has finished its display 
 Never carry fireworks in your pocket 
 Don’t throw fireworks at another person 
 Keep pets indoors and away from fireworks 
 Never shoot fireworks in metal or glass containers 
 Keep spectators at a safe distance 
 Always wear safety glasses when igniting fireworks 

 

For more information and safety tips, please visit www.americanpyro.com. 

http://www.americanpyro.com/

