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VACANT, City Administration 

S T A F F  R E P O R T  

CASE NO: TX16-06 / Administrative / Administrative Appeals and the BZA 

REQUEST: 

Administratively requested Zoning Text Amendments to Articles 1383, 1389, and 1391 of 
the City’s Planning and Zoning Code as they relate to Administrative Appeals and to the 
establishment, powers and duties, and judicial review of the Board of Zoning Appeals. 

BACKGROUND and ANALYSIS: 

As similarly pursued in May 2016 under Case No. TX16-04 concerning Morgantown’s 
Planning Commission, City Administration respectfully submits certain text amendments 
concerning the Administrative Appeals provisions as well as the establishment, powers 
and duties, and judicial review of the Board of Zoning Appeals.  It is the intent of the 
proposed amendments to conform the City’s Planning and Zoning Code in all respects 
with related West Virginia Code requirements.  Addendum A of this report presents the 
proposed text amendments. 

West Virginia State Code 8A-7-8 “Amendments to the zoning ordinance by the governing 
body” provides: 

(a) Before amending the zoning ordinance, the governing body with the advice of the 
planning commission, must find that the amendment is consistent with the adopted 
comprehensive plan.  If the amendment is inconsistent, then the governing body with 
the advice of the planning commission, must find that there have been major changes 
of an economic, physical or social nature with the area involved with were not 
anticipated when the comprehensive plan was adopted and those changes have 
substantially altered the basic characteristics of the area. 

After careful review, the 2013 Comprehensive Plan Update does not address the 
Administrative Appeals process nor the establishment, powers and duties, and judicial 
review of the Board of Zoning Appeals.  However, the 2013 Comprehensive Plan Update 
was adopted in accordance with West Virginia Code Chapter 8A, Article 3.  As such, it 
appears prudent and proper for the Planning Commission to advise City Council 
accordingly. 

STAFF RECOMMENDATION: 

Staff respectfully recommends the Planning Commission advise City Council that 
amending the Planning and Zoning Code to conform in all respects with the West Virginia 
Code requirements relating to Administrative Appeals and the establishment, powers and 
duties, and judicial review of the Board of Zoning Appeals is consistent with the 2013 
Comprehensive Plan Update as said plan was adopted in accordance with West Virginia 
Code Chapter 8A, Article 3. 
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ARTICLE 1383 

Administrative Appeals 

1383.01   AUTHORITY APPLICATION FOR APPEAL. 

 The Board of Zoning Appeals shall hear and determine appeals from any order, requirement, decision 

or determination made by an administrative official, board, or staff member charged with the 

enforcement of this Zoning Ordinance.   

(A) An appeal from any order, requirement, decision or determination made by an administrative 

official or board charged with the enforcement of the zoning ordinance, or rule and regulation 

adopted pursuant to the zoning ordinance, shall be filed with the Board of Zoning Appeals. 

(B) The appeal shall: 

(1) Specify the grounds of the appeal; 

(2) Be filed within thirty (30) days of the original order, requirement, decision or 

determination made by an administrative official or board charged with the 

enforcement of the zoning ordinance; and, 

(3) Be on a form prescribed by the Board of Zoning Appeals. 

(C) Upon request of the Board of Zoning Appeals, the administrative official or board shall 

transmit all documents, plans and papers constituting the record of the action from which the 

appeal was taken. 

1383.02  INITIATION. 

 An appeal may be filed with the Board of Zoning Appeals by any person aggrieved by the order, 

requirement, decision or determination described in Section 1383.01.  An appeal filed with the Board 

must specify the grounds of the appeal, be filed in the form established by rules of the Board, and be filed 

within 30 days of the original order, requirement, decision or determination. 
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1383.032 PROCESSING FILING AND NOTICE OF APPEAL. 

(A) An appeal shall be filed with the Planning staff, who shall forward such appeal to the Board 

of Zoning Appeals. 

(B) Within 10 days of receipt of the appeal by the Board of Zoning Appeals, the Board shall set a 

date and time for the public hearing of the appeal and give notice. The public hearing on the 

appeal shall must be held within forty-five (45) days of receipt of the appeal by the Board. 

(C) At least 15 days prior to the date set for the public hearing on the appeal, the Board of Zoning 

Appeals shall publish a notice of the date, time and place of the hearing on the appeal as a 

Class I legal advertisement in compliance with the provisions of West Virginia Code Chapter 

59, Article 3, and written notice shall be given to interested parties.  The publication area shall 

be the area covered in the appeal. 

(D) The Board of Zoning Appeals may require the party taking the appeal to pay for the cost of 

public notice and written notice to interested parties. 

1383.043 PUBLIC HEARING. 

(A) A public hearing on the appeal shall be conducted by the Board of Zoning Appeals in 

conformance with the West Virginia Code and the Morgantown City Board of Zoning Appeals 

Rules of Procedure.  The party making the appeal shall be required to pay any fee established 

by City Council. 

(B) At the hearing, any party may appear in person, by agent or by an attorney licensed to practice 

in the State of West Virginia. 

1383.054 DECISIONS.   

 The Board of Zoning Appeals shall hear testimony and evidence concerning appeals, and prepare 

findings of fact and conclusions of law and shall render a final decision on all appeals. A written copy of 

such decision, as described in the Rules of Procedure, shall be available in the Planning Department within 

five (5) days after making such decision. 
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(A) Every decision by the Board of Zoning Appeals must be in writing and state findings of fact 

and conclusions of law on which the Board based its decision.  If the Board fails to provide 

findings of fact and conclusions of law adequate for decision by the Circuit Court and as a 

result of the failure , the Circuit Court returns an appeals matter to the Board and dismisses 

jurisdiction over an applicant’s appeal without deciding the matter, whether the Court returns 

the matter with or without restrictions, the Board shall pay any additional costs for court filing 

fees, service of process and reasonable attorney’s fees required to permit the person 

appealing the Board’s decision to return the matter to the Circuit Court for completion of the 

appeal. 

(B) The written decision by the Board of Zoning Appeals shall be rendered within thirty (30) days 

after the hearing.  If the Board fails to render a written decision within thirty (30) days after 

the hearing, then any party may pursue additional legal remedies to obtain a decision, 

including, but not limited to, seeking a writ of mandamus. 

(C) Any appeal determined by the Board of Zoning Appeals shall be particular to that case and 

site, and shall not be applied to the entire Ordinance, except as noted in Section 1375.05, 

Administrative Interpretations. 

1383.065 APPEAL OF DECISIONS STAYS; EXCEPTION. 

 Every decision or order of the Board of Zoning Appeals shall be subject to review by certiorari. Any 

person or persons jointly or severally aggrieved by any decision or order of the Board of Zoning Appeals 

may present to the Circuit Court of Monongalia County a petition duly verified, setting forth that such 

decision or order is illegal in whole or in part, and specifying the grounds of the alleged illegality. The 

petition must be presented to the Court within thirty days after the date of the decision or the order of 

the Board of Zoning Appeals complained of. In the event that an appeal is filed to the Circuit Court, the 

City, upon receiving notice of such appeal from the Court, shall send written notification of said appeal to 

the same property owners that were originally notified during initial consideration of the case. 
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(A) When an appeal has been filed with the Board of Zoning Appeals, all proceedings and work 

on the premises in question shall be stayed, except as provided in subsection (b) of this 

section. 

(B) A stay may not be had: 

(1) If the official or board from where the appeal was taken certifies in writing to the Board 

of Zoning Appeals that a stay would cause imminent peril to life or property; 

(2) Upon further administrative proceedings, including, but not limited to, submissions to 

and reviews by the staff or any administrative body; or 

(3) Upon engineering or architectural work that does not disturb the real estate beyond 

what is necessary to complete engineering, survey work or other tests. 

(C) If the written certification is filed pursuant to subdivision (1), subsection (b) of this section, 

then proceedings or work on the premises shall not be stayed. 

(D) Nothing in this section prevents a party from obtaining a restraining order. 

ARTICLE 1389 

Board of Zoning Appeals 

1389.01   ESTABLISHMENT. 

(A) The Board of Zoning Appeals is hereby established and shall consist of five (5) members to be 

appointed by City Council, all of which whom shall be residents of the City and three-fifths 

each of such members shall have been a residents of the City for at least three (3) years prior 

to the time of their his or her appointment.  

(B) No member of the Board of Zoning Appeals shall be a member of the Planning Commission 

nor shall any member hold any other elective or appointive office in the municipal 

government of the City of Morgantown. 
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(C) The members of the Board shall serve without compensation, but shall be reimbursed for 

actual expenses incurred in the performance of their official duties. If a vacancy occurs by 

resignation or otherwise among the members of the Board of Zoning Appeals, City Council 

shall appoint a member for the unexpired term. 

(D) City Council may appoint up to three additional members to serve as alternate members of 

the Board who shall meet the same eligibility requirements as regular Board members. The 

term for an alternate Board member shall be three years and Council may appoint alternate 

members on a staggered term schedule. 

(E) An alternate Board member shall serve on the Board when one of the regular members is 

unable to serve. The alternate Board member shall serve until a final determination is made 

in the matter to which the alternate member was initially called on to serve. 

(F) The Board of Zoning Appeals shall establish rules and procedures for designating an alternate 

member who shall have the same powers and duties as a regular Board member.  

(G) Any decision of the City Manager in the enforcement of this ordinance may be appealed to 

the Board by any person claiming to be adversely affected by such decision.  City Council shall 

provide the Board of Zoning Appeals with suitable offices for the holding of meetings and the 

preservation of plans, maps, documents and accounts; and appropriate money to defray the 

reasonable expenses of the Board. 

1389.02   POWERS AND DUTIES. 

 The Board shall have the following powers and it shall be its duty to: 

(A) Hear, review and determine appeals from any order, requirement, decision or determination 

made an administrative official or board charged with the enforcement of the zoning 

ordinance or rules and regulations adopted pursuant thereto by the City Manager in the 

enforcement of this ordinance; 
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(B) Authorize exceptions to the district rules and regulations only in the classes of cases or in 

particular situations, as specified in this ordinance; 

(C) Hear and decide conditional uses upon which the Board is required to act under this the 

zoning ordinance; 

(D) Authorize, upon appeal in specific cases, a variance from the terms of this the zoning 

ordinance;  

(E) Reverse, affirm or modify the order, requirement, decision or determination appealed from 

and have all the powers and authority of the City Manager official or board charged with 

enforcement of the zoning ordinance from whom which the appeal was taken; 

(F) Adopt rules and regulations concerning: 

(1) The filing of appeals, including the process and forms for the appeal; 

(2) Applications for variances and conditional uses; 

(3) The giving of notice; 

(4) The conduct of hearings necessary to carry out the Board’s duties as authorized by State 

law; 

(G) (5) Keep minutes of its proceedings; 

(H) (6) Keep an accurate and complete audio record of all the Board’s proceedings and official actions 

and keep the audio record in a safe manner, accessible within twenty-four hours of demand, 

for three years; 

(I) (7) Record the vote on all actions taken; 

(J) (8) Take responsibility for the custody and preservation of all papers and documents of the Board, 

which shall be filed in the Planning Office and made public record; 

(K) (9) With consent from City Council, hire employees necessary to carry out the duties and 

responsibilities of the Board, provided that Council sets the salaries; and 
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(L) (G) Supervise the fiscal affairs and responsibilities of the Board. 

1389.05   JUDICIAL REVIEW. 

 Every decision or order of the Board of Zoning Appeals shall be is subject to review by certiorari.  Any 

person or persons jointly or severally aggrieved by any decision or order of the Board of Zoning Appeals 

may present to the Circuit Court of the County of Monongalia a petition duly verified, setting forth that 

such decision or order is illegal in whole or in part, and specifying the grounds of the alleged illegality. The 

petition must be presented to the Court within thirty (30) days after the date of the decision or the order 

of the Board of Zoning Appeals complained of.  Within thirty (30) days after the decision or order, any 

aggrieved person may present to the Monongalia County Circuit Court a duly verified petition for a writ 

of certiorari setting forth: 

(1) That the decision or order of the Board of Zoning Appeals is illegal in whole or in part; and, 

(2) Specify the grounds of the alleged illegality. 

ARTICLE 1391 

Permit, Certificate, and Approval Revocation 

 1391.04   APPEAL OF REVOCATION. 

 The revocation of any permit or approval issued pursuant to this the zoning ordinance may be 

appealed to the Board of Zoning Appeals by any person claiming to be adversely affected by the 

revocation, under the processes set forth for administrative appeals in Article 1371 1383, Administrative 

Appeals. 

 


