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S T A F F  R E P O R T  

CASE NO: V13-22 / Smitty’s Kountry Kreme / 1616 Earl Core Road 

REQUEST and LOCATION: 

Request by William L. Smith Jr. for variance relief from Article 1347.04 as it relates to 
setbacks at 1616 Earl Core Road.  

TAX MAP NUMBER(s) and ZONING DESCRIPTION:  

Tax Map 32, Parcel 36; B-2, Service Business District 

SURROUNDING ZONING: 

B-2, Service Business District  

BACKGROUND and ANALYSIS: 

The petitioner seeks to construct a carport-type accessory structure approximately two 
feet from the side of property line shared with the adjoining discount tobacco retail 
establishment.  Addendum A of this report illustrates the location of the subject site. 

Article 1347.04(B) provides that detached accessory structures in the B-2 District may 
not be located closer than ten (10) feet to the side or rear property line.  As such, the 
proposed location of the petition’s accessory structure requires an eight-foot side 
setback variance. 

Smitty’s Kountry Kreme serves a variety of ice-cream and related fare to walk-up patrons 
with no indoor seating area. The petitioner’s stated purpose of the accessory structure is 
to cover and shade outdoor picnic tables for patrons.  The proposed location will not 
reduce parking and is situated to the rear façade and parking spaces of the adjoining 
discount tobacco retail establishment. 

STAFF RECOMMENDATION: 

The Board of Zoning Appeals must determine whether the proposed request meets the 
standard criteria for a variance by reaching a positive determination for each of the 
“Findings of Fact” submitted by the petitioner. 

Addendum B of this report provides Staff recommended revisions to the petitioner’s 
findings of fact (deleted matter struck through; new matter underlined).  Staff 
recommends that a two-foot variance be granted without conditions. 

Enclosures: Application and accompanying exhibits 
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Addendum A  

STAFF REPORT ADDENDUM A 

V13-22 / Smitty’s Kountry Kreme / 1616 Earl L. Core Road 
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STAFF REPORT ADDENDUM B 

V13-22 / Smitty’s Kountry Kreme / 1616 Earl L. Core Road 

Staff recommended revisions to petitioner’s Findings of Fact (deleted matter struck through; 
new matter underlined). 

Finding of Fact No. 1 – There are exceptional or extraordinary circumstances or conditions 
applicable to this property or to the intended use, that generally do not apply to other properties 
or uses in the same vicinity, because: 

The intended use is to provide a more comfortable and inviting environment to the public 
that we serve.  We will also be able to contain children by giving them an area to use 
sidewalk chalk on the blacktop and wall.  Given the location and layout of the subject 
principal structure, the neighboring principal structure, parking, walk-up windows, and the 
nonconforming continuous driveway entrance along Earl Core Road and the connecting 
roadway between Earl Core Road and Sabraton Avenue, it appears that the proposed 
location is the most suitable on the site to develop an accessory structure for the intended 
purpose of covering and shading the existing outdoor seating area. 

Finding of Fact No. 2 – The variance is necessary for the preservation and enjoyment of a 
substantial property right that is possessed by other properties in the same vicinity and zoning 
district, but which denied to this property, because: 

This variance is only necessary to enable us to mount the legs of the carport properly.  It will 
not impose on others use of adjoining property.  The adjoining principal structure currently 
occupied by the discount tobacco retail establishment appears to encroach into the side 
setback standard. 

Finding of Fact No. 3 – The granting of this variance will not be harmful to the public welfare 
and will not harm property or improvements in the vicinity and zoning district in which the 
subject property is located, because: 

It will enhance the appearance and use of the property.  The proposed location of the 
accessory structure promotes and protects patron and public welfare; the positioning of 
which appears to be the most logical and safe location on the site given existing parking, 
walk-up windows, and the nonconforming continuous driveway entrance along Earl Core 
Road and the connecting roadway between Earl Core road and Sabraton Avenue. 

Finding of Fact No. 4 – The granting of this variance will not alter the land-use characteristics 
of the vicinity and zoning district, or diminish the market value of adjacent properties, or 
increase traffic congestion on public streets, because: 

No alterations to the existing principal building, use, or site are required; and the proposed 
accessory building can be moved at a later time; and, the nature of the variance relief 
cannot contribute to nor mitigate existing traffic congestion. 

 


















