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S T A F F  R E P O R T  

CASE NO: V16-01 / Phillips / 1041 Curtis Avenue 

REQUEST and LOCATION: 

Lisa Mardis, on behalf of Dave Phillips, for variance relief from Article 1335.04 as it 
relates to a side setback encroachment at 1041 Curtis Avenue. 

TAX MAP NUMBER(s) and ZONING DESCRIPTION:  

Tax Map 41, Parcels 365 and 366; R-1A, Single-Family Residential District 

SURROUNDING ZONING: 

R-1A, Single-Family Residential District  

BACKGROUND and ANALYSIS: 

On 10 SEP 2015, the petitioner obtained minor subdivision approval to combine Parcels 
365 and 366 of Tax Map 41.  The purpose of pursuing minor subdivision approval was to 
permit the construction of a two-car garage and second floor living space onto the 
existing single-family structure without building over the property boundary separating 
the two (2) subject parcels.  Addendum A of this report illustrates the location of the 
subject site. 

On or about 18 SEP 2015, the petitioner was issued a building permit to construct the 
subject addition.  On or about 02 NOV 2015, this Office received a phone call 
concerning the setback of the partially constructed addition.  A Code Enforcement 
Inspector visited the site, determined the side setback appeared to be closer than the six 
(6) foot side setback illustrated on the approved site plan, and issued a stop work order. 

Following the issuance of the stop work order, the petitioner contacted this Office and 
was advised that the side setback encroachment violation must be corrected either by 
removing that portion of the addition encroaching into the minimum side setback 
standard or by receiving variance relief from the Board. 

The petitioner’s representative purports in this variance petition that the subject 
encroachment is a result of an oversight by this Office during building permit plans 
review and approval.  This claim is incorrect.  The site plan submitted with the building 
permit application illustrated a six (6) foot side setback. This dimension is the operative 
measurement upon which plans review and approval were determined. 

Staff presumed the petitioner, because of the requisite survey task following the minor 
subdivision approval, found his property to be wider than the 60 feet illustrated on Tax 
Map 41.  Discrepancies between a professional Surveyor’s determinations and 
dimensions illustrated on the tax maps are not uncommon.  Although the petitioner’s 
agent has included in the variance application exhibits what appears to be a recent 
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survey (“Exhibit D”), this Office has yet to receive the final plat for the Planning 
Commissioner’s signature of the approved minor subdivision. 

Staff reminds the Board the burdens of knowing the location of property boundaries and 
setback requirements and the obligation of complying with setback standards are those 
of the property owner. 

Article 1335.04(A)(3) provides a minimum side setback requirement of five (5) feet in the 
R-1A District.  The petitioner’s “Exhibit D” illustrates an encroachment of eighteen (18) 
inches for which variance relief must be granted for the addition to remain as 
constructed.   

STAFF RECOMMENDATION: 

The Board of Zoning Appeals must determine whether the proposed request meets the 
standard criteria for a variance by reaching a positive determination for each of the 
“Findings of Fact” submitted by the petitioner.  If the Board disagrees with the petitioner’s 
“Findings of Fact” and determines the proposed request does not meet the standard 
criteria for a variance, than the Board must state findings of fact and conclusions of law 
on which it bases its decision to deny the subject variance petition. [See WV State Code 

8A-8-11(e) and 8A-7-11(b)]. 

Addendum B of this report provides Staff recommended revisions to the petitioner’s 
“Findings of Fact” responses and serve only to remove narrative that is clearly 
inapplicable.  Staff recommended revisions should not be considered or construed as 
supporting or opposing the merits of the petitioner’s “Findings of Fact” responses 
(deleted matter struck through; new matter underlined). 

No recommendation is submitted concerning whether or not variance relief should be 
granted as requested. 

Enclosures: Application and accompanying exhibits 
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STAFF REPORT ADDENDUM B 

V16-01 / Phillips / 1041 Curtis Street 
 

Staff recommended revisions to the petitioner’s Findings of Fact responses provided herein 
serve only to remove narrative that is clearly inapplicable.  Staff recommended revisions should 
not be considered or construed as supporting or opposing the merits of the petitioner’s 
responses (deleted matter struck through; new matter underlined). 

Finding of Fact No. 1 – The variance will not adversely affect the public health, safety or 
welfare, or the rights of adjacent property owners or residents, because: 

The proposed variance will not cause alternate encroachment issues on the realty, such as 
the front or rear property.  It appears that the encroachment will only affect one parcel.  
However, the adjacent structure is situated far from the property boundary.   

The newly constructed attached two-car garage and living space should improve the 
property value and the value of the properties within the neighborhood.  The proposed side 
setback encroachment should not harm public interests or the rights of adjacent property 
owners as the area has been, according to the petitioner, maintained and used as part of the 
residential property of 1041 Curtis Street. 

Finding of Fact No. 2 – The variance arises from special conditions or attributes which pertain 
to the property for which a variance is sought and which were not created by the person 
seeking the variance, because: 

The existing home was constructed with an attached car port and a small amount of livable 
square footage.  In order to improve their home and increase the property value, Mr. and 
Mrs. Phillips hired a contractor and secured a building permit. It was not until the two story 
garage and living space was near completion that an error was discovered.   

According to the petitioner, when the Phillips moved into the residence, seven years ago, 
discussion ensued with the adjacent property owner in regards to the location of the side 
property line.  It appears that at that time, the adjacent property owner, Mr. Burton, stated 
that he believed the shared property line to be the fence line.   

After obtaining consent from the adjacent property owner, this property was maintained and 
used by the Phillips as if it were their property for seven years.  Although not the required ten 
years that West Virginia requires for adverse possession, the Burton’s were given actual 
notice, thus continuing consent of this area as it was used and maintained by the Phillips.   

The contractor submitted a building permit in August 2015 for the construction of a 
garage/living area addition.  The Planning Commission, in September 2015, approved a 
minor subdivision request to combine parcels #365 and 366.  

The staff report and survey both state that the combined property at 1041 Curtis Street is 
now sixty (60) feet.  Please keep in mind that the property owners, until now, were under the 
assumption that their property was seventy (70) feet as indicated in the listing from Pat 
Stewart (Exhibit A). 

Although no formal complaint was filed with the City departments, Mr. Phillips was notified 
that a complaint was filed via a phone call stating that the addition, that was well under roof, 
was encroaching into the setback.  Area neighbors were under actual notice that an addition 
was under construction, approximately one month from completion.   
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On further inspection of the submitted building permit, it appears that there was an oversight 
by the Planning Department when approving the aforementioned building permit.  The site 
plan clearly indicates that the property is sixty-four (64) feet wide and if you add the 
measurements on the site plan, they equal sixty-five (65) feet.   

According to the petitioner, for seven years the Phillips have resided at 1041 Curtis Street, 
under the premise with the belief that their realty extended to the fence line.  In the attached 
photos, I have indicated the approximate encroachment area (Exhibit F). 

Finding of Fact No. 3 – The variance will eliminate an unnecessary hardship and permit a 
reasonable use of the land, because: 

The additional square footage and two car garage should increase the property values of this 
and area properties.   

Similar to variance case V15-23 on Riverview or V15-20 on Addison Circle, the hardship 
arises due to the fact that the increased property value and potential increased square 
footage inevitably requires a garage for most home buyers of the compatible homes on this 
street and area. 

Finding of Fact No. 4 – The variance will allow the intent of the zoning ordinance to be 
observed and substantial justice done, because: 

The two-car garage and increased square footage of living space will increase the property 
value of this home and surrounding properties.  The variance will allow improved property’s 
contribution to the surrounding built environment.  Variance relief will permit the completion 
of an addition on to a single-family dwelling on a newly combined parcels that meet R-1A 
District minimum lot frontage and minimum lot area standards. 

 




































































