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S T A F F  R E P O R T  

CASE NO: V16-10 / Rising Sun Construction, LLC / 233 South Walnut Street 

REQUEST and LOCATION: 

Request by Chris Bailey of Rising Sun Construction, LLC, on behalf of Kirk and Kathleen 
Hazen, for variance relief from Article 1335.04 as it relates to a setback encroachment at 
233 South Walnut Street. 

TAX MAP NUMBER(s) and ZONING DESCRIPTION:  
Tax Map 29, Parcel 430; R-1A, Single-Family Residential District 

SURROUNDING ZONING: 

R-1A, Single-Family Residential District  

BACKGROUND and ANALYSIS: 

The petitioner seeks to construct an open and covered porch on the side of a single-
family dwelling at 233 South Walnut Street that will encroach into the minimum side 
setback standard.  Addendum A of this report illustrates the location of the subject site. 

Article 1335.04 provides that the minimum side setback be five (5) feet. The single-
family dwelling with the proposed side porch addition will have a one foot, 3 and one 
forth inches (1’, 3.25”) side yard setback. As such, a three foot, eight and three forth 
inches (3’, 8.75”) side setback variance is required for the development as proposed. 

STAFF RECOMMENDATION: 

The Board of Zoning Appeals must determine whether the proposed request meets the 
standard criteria for a variance by reaching a positive determination for each of the 
“Findings of Fact” submitted by the petitioner.  If the Board disagrees with the petitioner’s 
“Findings of Fact” and determines the proposed request does not meet the standard 
criteria for a variance, than the Board must state findings of fact and conclusions of law 
on which it bases its decision to deny the subject variance petition. [See WV State Code 
8A-8-11(e) and 8A-7-11(b)]. 

Addendum B of this report restates the petitioner’s responses to the Findings of Fact 
portion of the variance application.  No revisions are recommended by Staff. 

Staff recommends that a variance of a three foot, eight and three forth inches (3’, 8.75”) 
be granted from the minimum side setback standard for Case No. V16-10 as requested 
without conditions. 

Enclosures: Application and accompanying exhibits 



Staff Report Addendum A Page 1 of 2 
V16-10 
 

STAFF REPORT ADDENDUM A 

V16-10 / Rising Sun Construction, LLC / 233 S. Walnut Street 

 

 

 

  

Clipped from Google Maps 

Clipped from Google Maps 



Staff Report Addendum A Page 2 of 2 
V16-10 
 

 

 

 

 

Clipped from Tax Map 29 



V16-10 Staff Report Page 1 of 1 
Addendum B 

STAFF REPORT ADDENDUM B 

V16-10 / Rising Sun Construction, LLC / 233 S. Walnut Street 
 

The following restates the petitioner’s responses to the Findings of Fact portion of the variance 
application.  No revisions are recommended by Staff. 

Finding of Fact No. 1 – The variance will not adversely affect the public health, safety or 
welfare, or the rights of adjacent property owners or residents, because: 

The roof line will not affect, interfere, or change the surrounding environment or use of said 
environment since the roofing will not obstruct any existing features, is to the rear of the 
home, and will only be utilized as weather protection for the back deck.  The existing home 
and decking are already located past the setback area, and would therefore be unaffective to 
existing conditions considering its remote location. 

Finding of Fact No. 2 – The variance arises from special conditions or attributes which pertain 
to the property for which a variance is sought and which were not created by the person 
seeking the variance, because: 

Due to the derelict conditions of their existing entry to their home from their existing deck, an 
unsafe living situation exists through hazardous construction and insufficient weather 
protection.  The client sought help for this unsafe living situation in the design of the 
reconstruction of their deck for a code compliant, weather protected outdoor area.   

Finding of Fact No. 3 – The variance will eliminate an unnecessary hardship and permit a 
reasonable use of the land, because: 

The roofing will deter the unsafe conditions caused by the poor construction, and hardship of 
the weather/climate over the new decking access to their home, while also eliminating the 
derelict entry, and providing the only available space for a covered, private outdoor area to 
the client. 

Finding of Fact No. 4 – The variance will allow the intent of the zoning ordinance to be 
observed and substantial justice done, because: 

The covered existing decking area, in relation to the existing conditions, will provide a safer 
living condition for the residents and visitors of the dwelling while also giving equity of their 
existing addition in relevance of their neighboring areas.  Therefore, the variance would 
create a solution to their existing derelict entry into their residence while greatly reducing the 
risk of injury to persons on the premises.   
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