
MORGANTOWN BOARD OF ZONING APPEALS 

August 17, 2016 
6:30 PM 

City Council Chambers 

Page 1 of 2 

Development Services  

Christopher Fletcher, AICP 
Director 

 
John Whitmore, AICP 

Planner III 
 

389 Spruce Street 
Morgantown, WV 26505 

304.284.7431 
 
 

Board Members: 

Bill Burton, 
Chair 

George Papandreas,  
Vice Chair 

Linda Herbst 

Jim Shaffer 

Colin Wattleworth 

 

 

S T A F F  R E P O R T  

CASE NO: V16-22 / Rubenstein / 308 Grand Street  

REQUEST and LOCATION: 

Request by Harry Rubenstein for variance relief from Article 1331 concerning a carport at 
308 Grand Street.  

TAX MAP NUMBER(s) and ZONING DESCRIPTION:  
Tax Map 36, Parcel 52; R-1A, Single-Family Residential District 

SURROUNDING ZONING: 

R-1A, Single-Family Residential District  

BACKGROUND and ANALYSIS: 

The petitioner erected a detached accessory carport structure to the rear of the single-
family dwelling located at 308 Grand Street.  Construction of the carport was initiated prior 
to the issuance of a building permit.  Addendum A of this report illustrates the location of 
the subject site. 

The following graphic is clipped from the petitioner’s application documents and shows 
the location of the driveway pad, over which the carport has been constructed. 
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Article 1331.08(A)(3) provides a minimum side yard setback of five (5) feet for the 
accessory structure.  The subject carport appears to have been constructed at the side 
property boundary shared with Parcel 51 of Tax Map 36, which requires variance relief of 
five (5) feet. 

Additionally, the carport’s roof eave appears to encroach over the side property boundary 
and into Parcel 51.  It is the Planning Division’s understanding that this encroachment will 
be corrected. 

STAFF RECOMMENDATION: 
It is the duty of the Board of Zoning Appeals to determine whether the proposed request 
meets the standard criteria for a variance by reaching a positive determination for each of 
the “Findings of Fact” submitted by the petitioner.  If the Board disagrees with the 
petitioner’s “Findings of Fact” and determines the proposed request does not meet the 
standard criteria for a variance, then the Board must state findings of fact and conclusions 
of law on which it bases its decision to deny the subject variance petition. [See WV State 
Code 8A-8-11(e) and 8A-7-11(b)]. 

Addendum B of this report provides Staff recommended revisions to the petitioner’s 
Findings of Fact responses (deleted matter struck through; new matter underlined).  Staff 
recommended revisions serve only to remove narrative that is clearly 
inapplicable.  Recommended revisions should not be considered or construed as 
supporting or opposing the merits of the petitioner’s “Findings of Fact” responses. 

No recommendation is submitted by Staff concerning whether or not variance relief should 
be granted.  However, should the Board decide to grant variance relief as requested, Staff 
recommends a condition be included that any and all encroachments of the carport onto 
the adjoining property be mitigated. 

Enclosures:  Application and accompanying exhibits 
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Staff recommends the following revisions to the petitioner’s Findings of Fact responses (deleted 
matter struck through; new matter underlined).  Staff recommended revisions serve only to 
remove narrative that is clearly inapplicable.  Recommended revisions should not be considered 
or construed as supporting or opposing the merits of the petitioner’s “Findings of Fact” responses. 

Finding of Fact No. 1 – The variance will not adversely affect the public health, safety or 
welfare, or the rights of adjacent property owners or residents, because: 

There is a concrete driveway (off Edgewood Street) and car parking pad have been in place 
for many, many years; side and rear yard privacy fences have been in place for years and 
they tend appear to keep the concrete pad, car and carport hidden from public view.  The 
carport as designed does not appear to negatively impact health, safety, or welfare, or the 
rights of adjacent property owners; provided, any and all encroachments onto the adjoining 
property are mitigated.  In fact, the adjacent property owners have complimented the quality 
and aesthetically pleasing design of the carport.  Property owners will contain and collect all 
rainwater coming off carport roof so that it does not negatively impact neighbors or public right 
of way. 

Finding of Fact No. 2 – The variance arises from special conditions or attributes which pertain 
to the property for which a variance is sought and which were not created by the person seeking 
the variance, because: 

Property owner believes that the pre-existing concrete parking pad, upon which the carport 
is built, is a special condition or attribute justifying the granting of the requested rear and side 
yard 5-foot setback variances.  Property owners are not creating a new parking area or use 
on their realty.  Property owners did not create the concrete pad in question; rather, it was in 
place when they purchased the realty.    

Finding of Fact No. 3 – The variance will eliminate an unnecessary hardship and permit a 
reasonable use of the land, because: 

No new uses by property owners will result.  Property owners will be parking on the rear of 
their property in the same location previous property owners have parked for decades. 

Finding of Fact No. 4 – The variance will allow the intent of the zoning ordinance to be 
observed and substantial justice done, because: 

The unique characteristics of the realty in question, which include grand-fathered an existing 
concrete parking pad and driveway which have been continuously utilized for owner parking 
of their vehicles, and the fact that the granting of the variances will simply allow the applicants 
to continue parking on the parking pad in question. 

 












